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STATEMENT OF QUESTIONS PRESENTED 


1. Whether there may be enjoined the use of a trade 
name, or part of a trade name, which is geographical in 
origin and descriptive of the products purveyed by the 
respective parties; 

2. Whether there may be enjoined the use of a trade 
name, or part of a trade name, when the evidence shows 
that no substantial confusion has resulted or is likely to 
result from such use; that those alleged to have infringed 
it have been guilty of no willful, malicious conduct, and 
that the same name is widely used throughout the nation 
to describe the products purveyed by the parties; 

3. Whether the use of one word of a trade name may 
be enjoined when another word used in conjunction there¬ 
with makes the whole trade name dissimilar from the 
trade names of the complaining parties; 

4. Whether, where the evidence showed and the Trial 
Court found that no damages had been sustained or were 
being sustained as a result of the alleged infringement, the 
use of a trade name, or part thereof, was properly en¬ 
joined; 

5. Whether the use of a particular trade name, or a 
part thereof, is properly enjoined after a ruling that it 
is not descriptive, where the Court at the same time rules 
that the same word may continue in use in advertising 
media to describe the purveyed products. 
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i 

United States Court o! Appeals 

Fob the Distbict of Columbia Circuit 


No. 12,859 


D. C. Catebing Company, Inc., et al., Appellant$, 


Peking Restaubant, Inc., et al., Appellees. 


Appeal from the United States District Court for $he 
District of Columbia 


! 

BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 

Jurisdiction is conferred by Title 28, Sec. 1291, of the 
United States Code. 

STATEMENT OF THE CASE 

i 

The Peking Restaurant, purveyor of Northern style 
Chinese cooking, was established in 1947, at 5522 j Con¬ 
necticut Avenue, N. W., Washington, D. C. It was; then 

i 

i 

i 

i 
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an unincorporated business, under the management of five 
partners of whom John Liu was one. (J. A. 2, 27, 28). 

During the latter part of 1952 and the early part of 1953, 
John Liu solicited from various outsiders subscriptions to 
stock in the Peking Restaurant, Incorporated, and repre¬ 
sented to such subscribers that the business would be in¬ 
corporated and that the new capital would be used for 
expansion and for installation of a cocktail lounge. Later, 
for reasons which he described as “corporate reasons,” 
John Liu caused to be incorporated “The Peking Temple” 
and he offered to the subscribers to stock in the Peking 
Restaurant stock in the Peking Temple. (J. A. 29, 36). 
The Peking Temple established a business of purveying 
alcoholic beverages in premises, 5520 Connecticut Avenue, 
X. W., in an arcade, adjacent to The Peking Restaurant 
which is located in the same arcade. The Peking Temple, 
Tnc., of necessity held itself out as a purveyor of food, 
but had no kitchen of its own and relied upon its procure¬ 
ment of food from the nearby Peking Restaurant. The ar¬ 
rangement between the two establishments permitted the 
Peking Temple, Inc., to “mark up” the prices of food thus 
procured by it and thus served to its patrons. (J. A. 38, 
44). John Liu was a dominant individual in each enter¬ 
prise. Under his management the affairs of The Peking 
Temple, Inc., failed to prosper and dissatisfied stock¬ 
holders, in 1954, saw to enlargement of the Board of Di¬ 
rectors and to employment of a “trouble shooter.” Paul 
Deitrich, one of the individual defendants below, was 
employed in such capacity. (J. A. 43, 44, 87). His investi¬ 
gations disclosed misappropriations of moneys and failure 
of accounting and improper bookkeeping by John Liu. 
(J. A. 88, 89). Thereafter the Peking Temple, Inc., en¬ 
countered difficulty with the Alcoholic Beverage Control 
Board and came to imminent danger of loss of its beverage 
license. (J. A. 90, 91). At such critical stage tentative 
negotiations for the purchase of the D. C. Catering Com¬ 
pany, Inc., which at that time operated a sea-food restau- 
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rant at 3524 Connecticut Avenue, N. W., approximately 
twenty blocks from the Arcade which houses Peking Restau¬ 
rant and Peking Temple, were commenced. (J. A. 86). 
At the same time David Lee, representative of one of the 
complainants below, bought at sacrifice prices en<Dugh 
shares of stock in Peking Temple to give him a controlling 
interest, (J. A. 74, 75, 93) and with his rapprochement Iwith 
John Liu came a stillbirth of whatever plan had been jcon- 
ccived for moving Peking Temple to the ne-w locatiorj. 

Deitrich and Lung, with outside aid, thereafter con¬ 
summated the purchase of D. C. Catering Company, Inc. 
The sum of $63,000.00 was expended, or engaged t<j> be 
expended, for purchase of its stock and $22,000.00 for re¬ 
modelling and renovation. (J. A. 96). The name of 'this 
new enterprise was changed from “Sea-fare” to “Peking 
Palace,” and business under the new name was commenced 
about the middle of January, 1955. The cuisine was changed 
from sea food to Northern-Peking style Chinese food, with 
some French style dishes being available. There were;two 
assigned reasons for adoption of the name “Peking 
Palace” as a trade name, the first and paramount reason 
being in the fact that the word “Peking” denotes Northern 
Chinese cooking, and the second and lesser reason spring¬ 
ing from a whimsical effort to enable diners to say jthat 
thev have eaten at the “White House,” for the words 
“Peking Palace” and “White House” have almost the 

. I 

same sound when spoken in the Mandarin dialect of the 
Chinese language. (J. A. 94, 95). 

The Appellees eventually filed in the United States Dis¬ 
trict Court for the District of Columbia their complaint 
seeking a permanent injunction against use of the ?aid 
trade name and against the use of a particular nam$ to 
describe a soup purveyed in the restaurants of all the 
parties, and an award of damages, compensatory and puni¬ 
tive. (J. A. 2-11). At the same time appellees fileh a 
motion for a preliminary injunction and that motion, uipon 


I 
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hearing, was denied, while the cause was advanced for 
early hearing. (J. A. 12, 16). 

At final hearing which commenced on May 2, 1955, and 
terminated on May 6, 1955, it was found by the Trial Court 
that there had been no substantial showing of injury which 
would justify the Court in awarding compensatory 
damages; that there had been no proof to the Court’s 
satisfaction of willful, malicious conduct to justify an 
award of punitive damages; that the word “Peking”, as 
it critically appears herein, is not a geographic term; that 
its use is not descriptive, but rather fanciful, and that the 
plaintiffs (appellees) had acquired a property right there¬ 
in. Accordingly, the Court enjoined further use of the 
word “Peking” as part of appellants’ trade name, and 
the use of the designation “0 0 Soup” for an item of their 
menu. The Court at the same time found for the appel¬ 
lants on all questions of damages and, further, that they 
are not precluded from using the name “Peking” in 
describing a type of cooking which they feature and which 
they may advertise or quote on their menus. (J. A. 16, 
17, 18, 19). (Emphasis supplied). 

Appellants filed their motion for a judgment n. o. v., 
or alternatively for a new trial, on the ground that the 
ruling was contrary to the evidence and to the weight 
of the evidence, and further on the ground of newly dis¬ 
covered evidence in the form of a certain restaurant menu 
and of affidavits from two experts on Chinese cooking, 
none of which had been earlier available. The said motion 
was overruled. (J. A. 22, 23, 24). From the judgment 
granting the injunction and from denial of the said motion 
this appeal is taken. 


STATEMENT OF POINTS 

I 

1. The Court erred in finding that the word “Peking” 
is fanciful and not geographical, nor descriptive; 

i 

2. The Court erred in enjoining the use of the jword 
“Peking” as part of Appellants’ trade name, where! evi¬ 
dence showed that little or no confusion had resulted or 
is likely to result from such use, and the Court found; that 
Appellants had been guilty of no willful, malicious conduct; 

i 

3. The Court having found that Appellees had proved 
no damages from use of the word “Peking” as paft of 
Appellants’ trade name, it was error for the Court there¬ 
after to enjoin further use of the word by Appellants;! 

4. Since the whole of Appellants’ trade name is! dis¬ 
similar and distinguishable from the trade names of! Ap¬ 
pellees and the buildings and appointments of the respec¬ 
tive parties are in no wise similar, it was error to enjoin 
the use of one word which is only part of Appellants’ ^rade 
name; 

5. Where evidence showed wide use of the >jvord 
“Peking” by Chinese restaurants throughout the nation, 
the Court erred in finding that Appellees had a vested 
property right therein; 

i 

6. The Court erred in granting an injunction which; will 
cause great injury to Appellants and no benefit to 
Appellees; 

7. The Court erred in enjoining the use of the njame 
“0-0 Soup” for an item of Appellants’ menu; 

8. The Court erred in refusing to grant a new trial, j 

I 

SUMMARY OF ARGUMENT 

Appellees have taken no appeal from the Trial Court’s 
ruling on the question of damages. The Trial Court found 
that many of appellees’ witnesses had not made full and 
frank disclosures of all of the facts in the case, and that 
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they had been evasive in answering questions. Never¬ 
theless, appellees have burdened the Joint Appendix with 
irrelevant material which goes to the question of damages. 

A word which is geographical and descriptive in origin 
may not be exclusively appropriated except in unusual 
circumstances which are not present in this case. As used 
in the trade names of the litigants in this case, the word 
“Peking” is geographical and descriptive. There is no 
showing that it has acquired a secondary meaning. 

The word “Peking” describes a style of Chinese cook¬ 
ing and its use is of utmost importance to one who seeks 
to advertise his purveyance of Northern Chinese cooking. 

The physical surroundings and compositions of the build¬ 
ings in which the respective establishments are housed 
and the signs used by the contending parties are so dis¬ 
similar that confusion could exist only as a result of negli¬ 
gence and inattention. 

No substantial confusion has been proved and the Trial 
Court has found that the appellants have not been guilty of 
any willful, malicious conduct designed to deceive the 
public. 

The Courts are as zealous to prevent monopoly as to 
guard against unfair trade practices. 

In the absence of proof of damages from alleged acts 
on which a complaint is founded, an induction, under 
ordinary circumstances, should not issue. 

An injunction which will cause great injury to a defend¬ 
ant and little or no benefit to a complainant should not 
issue. 
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ARGUMENT 

I 

I. 

Appellees Have Improperly Burdened the Joint Appendix With 
Irrelevant and Discredited Material 

Appellees’ complaint (J. A. 2-11) sought relief as'fol¬ 
lows : 

1. That appellants be restrained from using the \yord 
“Peking” as part of their trade name; 

j 

2. That they be restrained from using the word 
“Peking” in their advertising media; 

i 

3. That they be restrained from the use of words, actions, 
conduct, or silence which would mislead or confuse: the 

7 l 

public; 

4. That they be restrained from using in their mienu 
certain descriptive words or numbers for their Chinese 
dishes; 

i 

5. That they be restrained from enticing away the ap¬ 
pellees’ employees. 

6. An award of monetary damages. 

j 

After substitutions of Counsel, appellees included praters 
for an accounting of profits by appellants and for punitive 
damages based on the alleged conspiratorial conduct of 
Paul Deitrich and S. V. Lung. Deitnch had been an officer 
and employee of The Peking Temple, Inc., and Lung had 
been a stockholder in that corporation. (J. A. 18, 42, $7). 

The misconduct alleged by appellees consisted of |the 
placing on tables of The Peking Temple certain printed 
cards announcing that the business of The Temple i r as 
moving to a new and finer location, (J. A. 30, 31), and jthe 
insertion in newspapers of the announcement of the open¬ 
ing of The Peking Palace; the luring away of appellees’ 
employees; copying their menu; and purloining their mail¬ 
ing list. (J. A. 32, 33). 
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At trial appellees produced no evidence to suppport their 
charges concerning enticement of employees, or misappro¬ 
priation of their mailing list. The Court (J. A. 130, 131) 
granted appellants’ motion to strike from the complaint 
the allegations pertaining to those items. The Court ruled 
for appellants on the question of copied menus (J. A. 130). 

Appellants defended their use of printed cards to ad¬ 
vertise an imminent move of the Peking Temple on the 
ground that such use was authorized by the management 
of that corporation as it was constituted when the cards 
were actually displayed (J. A. 92, 93). They showed that 
the business failed of movement, because David Lee, at the 
last moment, became reconciled with John Liu and by his 
purchase of a controlling interest in the Peking Temple, 
prevented a removal of its business (J. A. 93). 

Significantly, the Trial Court found (J. A. 128) that 
some of the witnesses had not made full and frank dis¬ 
closures of all of the facts in the case, and that they had 
been evasive in answering questions when they felt that 
the answer might jeopardize their position in the case. 

Mr. John Liu, an important witness for appellees; prime 
mover of circumstances which set in train this litigation; 
and misappropriater of other peoples’ funds (J. A. 88, 89, 
90) was caught in arrant perjury. (J. A. 118, 119). 

Near the close of appellees’ testimony the Court (J. A. 
75) remarked, “But I am repeatedly writing notes here 
that the witnesses are lying; that they are evading answers 
and so on. I have been doing it since yesterday morning.” 

Thereafter (J. A. 131) the Court ruled that appellees 
had not established proof of any willful, malicious con¬ 
duct on the part of the defendants, Deitrich and Lung, and 
that the said defendants had apparently made a bona 
fide effort to keep the Peking Temple going, at least until 
it appeared impossible to do so. 



All of the tiresome testimony concerning display of 
moving announcements and alleged improper advertising 
went to the question of damages. The Trial Court ha|d to 
find whether the appellants (defendants below) had jcon¬ 
spired to injure the appellees and whether they had jbeen 
guilty of willful, malicious conduct. The Court found! and 
the record shows that some of appellees’ witnesses! lied 
(J. A. 128). The Court found no conspiracy; no willful, 
malicious conduct; and no damages: (J. A. 131). In the 
face of such findings and in contravention of this Court’s 
announcement of policy, made in connection with the pase 
of Blake v. Trainer, 79 U.S. App. D.C. 362; 148 F(2} 10, 
12, and religiously repeated by this Court’s clerk, appel¬ 
lees have cluttered this appendix with irrelevant material 
going to the question of damages on which they lost in the 
Court below. Appellees have taken no appeal from; the 
Trial Court’s ruling on damages. They are here ini re¬ 
sponse to Appellants’ appeal on the question of the right 
to use a trade name. The issue should be confined jand 
the appendix should not have been laden with irrelevant 
material. 

The question before this Honorable Court is primarily 
one of law. The only factual questions are whether the 
trade name in controversy is geographic and descriptive, 
or one that has caused unreasonable confusion. Appellants 
properly seek to address that issue and to avoid diversion. 
Henceforth appellants will not again allude to matters 
which are not here in issue. 


II. 


The Word "Peking" Is Geographical and Descriptive. As Such 
Its Use May Not Be Exclusively Appropriated 

! 

i 

It is well settled that a name which is geographical in 
origin, or descriptive in nature may not be taken for lex- 
elusive use as a trade-mark or trade name. 

i 

Columbia Mill v. Alcorn , 150 U.S. 460, 14 S. Ct. 15lj; 
Montevallo Mining Co. v. Little Gem Coal Co., 57 U.S. 
App. D.C. 100; 

i 

j 

i 

i 

| 


i 
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Mcllhenny’s Son Co. v. B. F. Trappeydc Sons, 51 TLS. 
App. D.C. 273; 

Kentucky Distillers, et al., v. Old Leocington Co., 31 
U.S. App. D.C. 223; 

Amoskeag Mfg. Co. v. Spear, 2 Sandf. 599; 

Crowell Publishing Co. v. Italian Monthly, Inc., 28 
F(2d) 613; 

Black Bank Cons. Coal Co. v. Glenn Coal Co., 57 U.S. 
App. D.C. 268; 

Canal Co. v. Clark, 13 Wall 311; 

California Apparel Creators v. Wieder, 162 F(2d) 
893, 332 U.S. 816; 

Durable Toy <& Novelty Corp. v. ,7. Chein & Co., 133 
F(2d) 853; cert, denied, 320 U.S. 211; 

Amer. Foundries v. Robertson, 269 U.S. 372. 

Appellants are aware that words which are geographi¬ 
cal in origin can acquire a secondary meaning and become 
thereafter subject to exclusive use. It is not so, and it 
cannot be so, if they are descriptive as well as geographi¬ 
cal. 


Hamilton-Brown Shoe Co. v. Wolf Bros. Co., 240 U.S. 
251. 

There the right to the exclusive use of the words “Amer- 
ican Girl” was upheld. The Supreme Court used this lan¬ 
guage: 


“We do not regard the words ‘The American Girl,’ 
adopted and employed in connection with the manu¬ 
facture of shoes, as being a geographical or a de¬ 
scriptive term. It does not signify that the shoes are 
manufactured in America, or intended to be sold or 
used in America, nor does it include the quality or 
characteristics of the shoes. Indeed it does not in its 
primary significance indicate shoes at all.” 

“The American Girl,” said Mr. Justice Pitney, 
“would be as descriptive of almost any article of 
manufacture as of shoes; that is to say, not descrip¬ 
tive at all.” 
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i 

i 


i 


Search will hardly disclose a better example of a lease 
in which a geographical, non-descriptive word may acquire 
a secondary meaning. 


Peking Restaurant, Inc., and Peking Temple, Inc., when 
it purveys food, purvey the Northern type Chinese cook¬ 
ing. Peking Palace likewise purveys Northern cooking. 
(J. A. 95). The record discloses no other Chinese restjanr- 
ant in Washington now serving that type and Appellants 
know of none. 


Appellants make no absurd claim that the food served by 
them, or by Appellees comes from Peking, China. They do 
say, and the record conclusively supports their saying, that 
“Peking” denotes Northern Chinese cooking and is there¬ 
fore descriptive of their product. Peking cooking is not so 
prevalent in the United States as Cantonese cooking, I for 
the majority of Chinese in this country are Cantonese. Use 
of the word, “Peking”, is therefore of utmost importance 
to any operator seeking to advertise his Northern tjvpe 
Chinese restaurant. (Affidavit of Hsin Hia Chang, J. A. ^4). 


Tennyson P. Chang, a witness produced by Appellees, 
a professor of history, specialist in far eastern affairs, hnd 
connoisseur of foods (J. A. 77-80), testified to four main 
classifications of Chinese cooking and, however reluctantly, 
that Peking cooking is a style of the Northern type. (,Lj A. 
79), and that he would not confuse the Peking style with 
other styles (J. A. 80). This witness, apparently pro¬ 
duced for the primary purpose of showing that therej is 
no such geographical location as Peking, China, through¬ 
out his testimony used, the word “Peking” in response 
to questions where Appellees’ Counsel likewise used it. 
To say, in these considerations, that Peking, China, has 
ceased to exist because a political regime has changed ilie 
spelling of its name is to indulge in quibbling in whjch 
Appellants refuse to join. 


i 

; 

1 

i 

i 

i 

i 
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Jack Shulman, likewise produced by Appellees, on cross 
examination admitted that there are Chinese dishes avail¬ 
able in the restaurants of Appellant and of Appellees that 
cannot be elsewhere procured and that the word “Peking” 
suggests to him a particular type of cooking. (J. A. 63). 

John Liu, denied that “Peking” denotes Northern cook¬ 
ing, but admitted that he has a financial interest in a restau¬ 
rant known as The Peking House and located at 845 
Second Avenue, New York City. (J. A. 119). Shown its 
menu on which appears this invitation: “When in Wash¬ 
ington, D. C., visit the Peking Restaurant, 5522 Connecti¬ 
cut Avenue, N. W., under the same management,” he 
denied that he had ever seen it. He believed that the food 
served there is like that of Peking Restaurant, Washing¬ 
ton, D. C. (J. A. 120). The menu in question (J. A. 138, 
139) contains many dishes described as “Peking style,” 
“a la Peking,” etc. Liu admitted that his restaurant serves 
some of them, while continuing his evasion of the sig¬ 
nificance of “Peking.” (J. A. 120). 

Bayard Lyon, an educator who spent eleven years in 
Northern China, testified that Northern food is known as 
“Peking Cooking,” and that if seeking Northern cooking 
he would go to a restaurant where he would expect to find 
the name, “Peking.” (J. A. 117). 

Philip Sha (J. A. 120,121), Charles C. Wang (J. A. 122), 
Schen Y. Shaw (J. A. 123,124), and Kou L. Lou (J. A. 125), 
all educated Chinese, with unquestioned knowledge of their 
country’s customs, testified that Northern Chinese cook¬ 
ing is known and described as Peking cooking. Differing 
in details such as localizations and subdivisions, they were 
unanimous on that vital point. 

Filed in support of Appellants’ motion for a new trial 
were the affidavits of Hsin Hia Chang and Toung I. Dow 
(J. A. 24) and (J. A. 23). Hsin Hia Chang is a lecturer 
and writer. He has represented his country as its Minister 
to Poland and has held other positions of trust and honor. 
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i 

; 

i 

i 

i 

I 

i 
I 

i 

It is his statement that Northern Chinese cooking, as dis¬ 
tinguished from other types of Chinese cooking, is and for 
many years has been categorically known as Peking cook¬ 
ing. He says that, because of the prevalence here of Cjan- 
tonese restaurants, the word “Peking” is of great jim- 
portance to the operator of a restaurant seeking to adver¬ 
tise Northern cooking. 

Tsung I. Dow is a food specialist and former operator 
of a Chinese restaurant. He states that the word “Pek¬ 
ing” when used in connection with Chinese cooking repre¬ 
sents Northern Chinese cooking and that he believes tjiat 
fact to be generally recognized. He says that he, seeking 
Northern Chinese cooking, wherever it is available, wopld 
automatically seek a restaurant using the name “Peking.” 
He say that he formerly served “O-O” soup while operat¬ 
ing a restaurant and that he learned its recipe in China. 
(J. A. 23). 

I 

There are Chinese restaurants throughout America 
which use the name Peking, or some slight variations there¬ 
of, as part of their trade names. They advertise that tljey 
specialize in Peking Cooking, or in Peking-Shanghai copk- 
ing. There is one in Manhattan, one in Long Island, one 
in Buffalo, others in Chicago, and Detroit. (J. A. 95, 96). 
The Witness Deitrich (J. A. 97) testified that from his 
associations with Chinese persons, from eating in Chinese 
restaurants, and from being concerned in the operations 
of Chinese restaurants, he had come to know that North¬ 
ern cooking is described as Peking cooking. That testi¬ 
mony was not challenged, much less shaken. On this poi|nt 
Appellees, in cross examinations of all witnesses, displayed 
a curious lack of interest. 

From Appellees own witnesses, Connoisseur Chang, atid 
Shulman, came statements and admissions indicating thjat 
Northern cooking is known as Peking cooking. (J. A. §3, 
64, 79, 80). From reputable, knowledgeable witnesses of 
the appellants came emphatically the same information. 
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From Dr. Chang (J. A. 24) and Mr. Dow (J. A. 23) came 
strong corroboration by affidavits. Denials appear, if at 
all from the lips of John Liu and David Lee. They are inter¬ 
ested litigants and even in their cases, denials are actually 
evasions. 

Appellant respectfully say that the finding of the 
Honorable Trial Court that the word “Peking” is neither 
geographical nor descriptive is made in the face of an over¬ 
whelming mass of uncontroverted evidence to the contrary. 
They respectfully believe that the Honorable Trial Judge, 
even if he missed, as he appears to have missed the sig¬ 
nificance of the point in issue, recognized its existence, for 
the very Order which enjoins Appellants’ use of the trade 
name found not to be descriptive, grants Appellants per¬ 
mission to continue its use in advertising to describe their 
cooking. (Emphasis supplied) (J. A. 20, 130). 

III. 

The Trade Name, "Peking Palace," Has an Additional Feature 
Which Distinguishes It From the Trade Names of Appel¬ 
lees. Evidence of Confusion Is Trifling. A New Competi¬ 
tor Is Not Obligated to Insure Against All Possible Con¬ 
fusion 

Appellees are the Peking Restaurant, Inc., and the Pek¬ 
ing Temple, Inc. The trade name of Appellant, D. C. Cater¬ 
ing Company, Inc., is the Peking Palace. 

The Peking Palace is located approximately one mile 
from the Peking Restaurant and Peking Temple, with two 
shopping centers intervening. The sign displayed by it is 
not similar to the signs displayed by Appellees. The out¬ 
side appearances of the respective establishments are in 
no wise similar. The facades of the buildings are different 
in color and composition. The Peking Palace is located 
on the street, while the Peking Restaurant and Peking 
Temple are located off street in an arcade. The charac¬ 
ters composing the Chinese signs of the respective estab¬ 
lishments are different. (Findings of Fact, J. A. 19). 
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“Registration of a descriptive word does not prevent 
others from using the same word, or from registering it, 
if the new mark has additional features which are so dis¬ 
tinct that confusion is unlikely. In deciding whether con¬ 
fusion is likely, the entire marks must he compared. (|Em- 
phasis supplied). 

Pure Oil Co. v. The Pep Boys , 76 U.S. App. D.C.I19. 

i 

• j 

While there is here no question of registration and yrhile 
the Court has found (erroneously say Appellants) that 
“Peking” is not a descriptive word, the cited ca^e is 
squarely in point. Ordinarily, a descriptive word may| not 
be preempted. Registration, say this Court, aids not; the 
preemptive effort. The issue is in the question of confu¬ 
sion. “The Pep Boys—Manny, Moe and Jack” is alcor- 
porate nairfe unlikely to be confused with “Wocopepi” 

, Four months elapsed between the beginning of appel¬ 

lants’ alleged infringement of the word “Peking” ana the 
time when appellees were put to proof of their damages. 
If, in spite of abortive efforts to show confusion, they 
showed no damages during the first four months of| the 
competitive operations, then it were speculative at best to 
say that confusion resulting in damage will occur in fufure. 

j 

The signs, American and Chinese, of the respectiv^ es¬ 
tablishments are so dissimilar that no one regarding them 
will be thereby confused. (J. A. 19, 134, 135). Even a 
first-time patron seeking the Peking Restaurant or Peking 
Temple, in an arcade, will not sensibly go to a restaurant 
t distant more than a mile, located on the street, in a build¬ 

ing with a bright blue facade, and then say I was led to 
the wrong place because of one word in the trade nam|e. 

Part of Appellees’ testimony concerning confusion was 
that of the discredited John Liu. He stated (J. A. 33) that 
- people sometimes ordered food by telephone and then 
failed to come for it. Such testimony, if true, proves 
nothing. 

i 

i 

i 

i i 

i 

i 

» i 
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Max Spiegelman, a salesman who had dealt with appel¬ 
lees for six or seven years, testified (J. A. 58) that he had 
driven past the Peking Palace and assumed that Appellees 
had opened a branch establishment. He went in the place 
and spoke briefly to the Appellant, Lung; saw two waiters 
whom he recognized and went away. He never returned. In 
his zeal for appellees’ interests he indicated that he was 
still doubtful after appellees had told him they had no 
interest in the Peking Palace. (J. A. 60). If he suffered 
any confusion, it must have been at his own insistence. 

Jack Shulman testified (J. A. 61) that he ate one lunch¬ 
eon at the Peking Palace, having assumed that it was a 
branch of appellees’ establishment. Significantly, he stated 
that many Chinese restaurants which he had patronized 
omitted many dishes that he was able to procure at the 
Peking Restaurant and at the Peking Palace. (J. A. 63) 
He stated that the word “Peking” signified to him a par¬ 
ticular type of Chinese cooking. (J. A. 63, 64). 

Ralph Lee Hill testified that he lives only a block from 
the Peking Palace and passes it several times daily and 
he had seen a notice of its opening and had eaten there 
once, while his wife and party ate there twice (J. A. 64, 
65). 

James T. Wang, an officer and stockholder of Peking 
Restaurant, testified (J. A. 56) that customers had called 
on the telephone to order Peking Duck, but had failed to 
come for it; that some members of one party having res¬ 
ervations at Peking Restaurant went first in error to the 
Peking Palace. The fact that they eventually arrived at 
Peking Restaurant is in itself proof that their momentary 
confusion was quickly dispelled and that appellants prac¬ 
ticed no deceit upon them. He further said that some pro¬ 
visions belonging to Peking Palace had been delivered in 
error to Peking Restaurant. The last statement seems im¬ 
probable, for appellants’ provisions are ordered in the 
name of D. C. Catering Company. (J. A. 94). 
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“The issue in such a case is whether an appreciable 
number of prospective purchasers * * * are likely to 
be confused. That a few particularly undiscernin^ pur¬ 
chasers might be misled is not enough.” 

Eastern Wine Corp. v. Winslow Warren Ltd., 137 F 
(2d) 955, Cert, denied 320 U.S. 758. 

In North American Airlines, Inc. v. Civil Aeronautics 
Board, U.S. App. D.C. , decided June 23, 1955, 
this Honorable Court, while grounding its decision on the 
public interest and carefully distinguishing matters of 
private litigation, did cite with apparent approval the 
above mentioned case and its enunciated rule. 

Likewise, citing Kellogg Co. v. National Biscuit Col, 305 
U.S. Ill, this Court recalled that “even in adversary litiga¬ 
tion between competitors, the obligation resting upon <me is 
not to insure that every purchaser will distinguish it jfrom 
its competitor, but only to use ‘reasonable means’ to pre¬ 
vent confusion.” Again, citing Skinner Mfg. Co. v. Gen’l 
Foods Sales Co., 52 F. Supp. 432, the Court announced 
“A new competitor is not held to the obligations <j)f an 
insurer against all possible confusion. He is not obligated 
to protect the negligent and inattentive purchaser :from 
confusion resulting from indifference.” “He is not re¬ 
quired to make the market fool-proof.” 

Appellants, ever mindful that this Court dealt, ip the 
North-American case, with a matter of public interest, re¬ 
spectively believe that the Court, inferentially at least, 
found the evidence of confusion trifling and inadequate. 

i 

Evidence of confusion in the instant case is even les^ con¬ 
vincing. More significant, indeed, than the meager testimony 
on confusion which appellees did produce is the easily 
imagined testimony which they might have produced if 

anv had been available. 

* 

Translated the Chinese characters of the sign of the 
Peking Restaurant mean “North Building”, or “North 
Storey.” Those of the Peking Palace mean “IjJorth 
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Palace.” The Chinese pronoimciations, except for the 
first word, are dissimilar. No Chinese person will be con¬ 
fused. In any event, publicly given to this litigation has 
long since alerted most Washington Chinese to the possi¬ 
bility of gain or loss of “face” to the litigants and the 
respective establishments are positively identified. Ameri¬ 
can citizens of this City who know and savor Chinese 
cuisine are long since familiar with the fact that Peking- 
Northern food is purveyed by Appellants and Appellees, 
and not elsewhere in the City. Old patrons of Appellees’ 
establishments have the right to sample or refrain from 
sampling Appellants’ service. They are not confused. New 
patrons have the right to respond to either’s advertising. 
For months appellees have advertised, side by side with 
Appellants, in the Washington Post-Times Herald the 
excellence of their wares and have added the statement 
that they are not connected with any other restaurant of 
similar name. Their showing confirms not so much a fear 
of confusion as a fear of competition. Absent damages 
and confusion, the geographical and descriptive quality 
of the controverted name lying for the moment in abey¬ 
ance, it seems according to the cases, that appellants’ use 
of the word “Peking” could be properly restrained only 
in prevention of fraud or deceit practiced by them to the 
injury of appellees. Appellants respectfully say that the 
injunction issued in their case, where the Court found that 
they had made bona fide efforts to keep the old business 
going until that appeared impossible and that they had 
been guilty of no wdllful, malicious conduct, is manifestly 
unjust. 

It is true that under certain circumstances a term, even 
if geographical or descriptive of the place where a product 
is manufactured, may acquire a secondary meaning and 
that when so acquired it may become subject to exclusive 
use. For a geographical term to acquire a secondary mean¬ 
ing it must come, after long usage, exclusively to identify 
its user with his product. Evidence failed utterly to prove 
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that Northern Chinese cooking--Peking cooking—is exclu¬ 
sively identified in the public mind with the establish¬ 
ments of the appellees. The record, in fact, shows Ao evi¬ 
dence, on this point. 


Within the confines of Greater New York City! there 
exist without apparent friction the Peking House and 
the Peking Palace. The Peking House is affiliated wijth the 
Appellees’ Peking Restaurant. The Peking Palace df Ap¬ 
pellants, has no affiliation with the Peking Palace in! Long 
Island. Peking Restaurants, purveying Peking cooktng in 
many other cities throughout the nation, apparently op¬ 
erate in peace. 

I 

The “Stork Club” is a fanciful, arbitrary name, and its 
owners in New York are able to restrain its use in Cali¬ 
fornia, Stork Restaurant, Inc. v. Sahait, 166 F. (2) 348. 
By analogy, if “Peking” is a fanciful name, or fias a 
secondary meaning, these appellants should be able, if 
they are prior users, to enjoin its use by Peking PalAce in 
Long Island, by Peking restaurants in Chicago, Buffalo, 
Detroit, or wherever the name is used, or if, in a |given 
case they are not first in use, be themselves subject to 
restraint. It is hardly a coincidence that Chinese restau¬ 
rants all over the country, which purvey Northern Chinese 
cooking, use the word “Peking” in their trade names, 
while purveyors of Cantonese or other styles of Chinese 
cooking avoid the name. 

i 

If the word is descriptive of the food offered fori, con¬ 
sumption—and a wealth of testimony shows that it is— 
then the propriety of the injunction narrows to a question 
of deceit. The most eager witnesses produced by appellees 
recited nothing that appellants had said or done to deceive 
them or confuse them. Those witnesses quickly came to 
the category of “negligent and inattentive purchasers” 
referred to by this Court in Skinner Mfg. Co. v. Gen y l Food 
Sales Co., Supra. 


i 

i 

! 

I 
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To have established a beneficial, secondary meaning in 
the word “Peking” appellees should have shown that 
the general public has come to an exclusive association of 
that word with their establishments. They did no such 
thing. They made less than half-hearted efforts in that 
direction. They conduct a restaurant and cocktail lounge 
and use the word “restaurant” in one of their trade 
names. They cannot sensibly argue that they are en¬ 
titled to exclusive use of the word “restaurant,” and since 
they operate a Peking restaurant, they should not be 
heard to say that they can shut off competition in regard 
to Peking cooking. A person desirous of dining out may 
peruse newspapers or telephone books in search of a res¬ 
taurant. If that inquirer seeks a Peking restaurant, he 
should be allowed to find one under its proper name. If 
he is an old patron of appellees’ Peking Restaurant, he 
knows where to find it. If he is a new patron recommended 
to that place, then only negligent inattention will contrive 
to get him lost at the Peking Palace more than a mile 
distant, where the facade of the building, located not in an 
arcade but on the street, is a bright blue, where the Eng¬ 
lish and Chinese signs are different and the inside appoint¬ 
ments are wholly dissimilar. 

Appellees, at trial below, sought to show that Peking 
Temple enjoyed its name by virtue of permission from 
Peking Restaurant, yet there was admitted the authenticity 
of an advertisement (J. A. 37, 133) inserted by Peking 
Restaurant in a Chinese newspaper in which it was an¬ 
nounced that Peking Restaurant and Peking Temple were 
separate and in no wise affiliated and not to be confused 
one with the other. Thereby strongly supported is ap¬ 
pellants’ contention that the Peking Temple had not had 
the blessing of Peking Restaurant and that its removal to 
a new location was officially in contemplation until the 
rapprochement of Liu and Lee and Lee’s purchase of 
Temple’s stock prevented its removal. 
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Appellants Lung and Deitrich, when they, as officers or 
employees of Peking Temple, were considering with! other 
officers and stockholders the removal of Peking Temple, 
decided to change its name to Peking Palace because they 
did not want the public to associate them with Johp Liu, 
nor with the Peking Restaurant. (J. A. 92) They [knew, 
however, that they would have to retain the name ‘‘Pek¬ 
ing” in order to describe their cooking. (J. A. 94). Ii^ view 
of disclosures made by Dietrich’s investigation (J. A. 88, 
89, 90) appellants consider that they did have an<jl will 
have every good reason to avoid the confusion which, to 
sustain appellees’ position, they would have to court. 


Absent Proof of Injury From the Alleged Acts of Which 
Complaint Is Made, an Injunction Should Not Issue 

Appellees proved no irreparable injury and no likeli¬ 
hood of a continuing injury. They proved no damages pf any 
nature and the Court found that they had sustained |none. 
(J. A. 19, 21, 131). They entered strenuous objection to 
appellants’ efforts to adduce testimony concerning! their 
profits and losses prior to and after the time of the al¬ 
leged infringement. (J. A. 41, 42). They stated tha^ they 
desired no showing of profit or loss, but wanted simply an 
accounting of appellants’ profits and compensator^ and 
pnnitive damages. (J. A. 42). They constrained the Court’s 
remark that they wanted the doughnut and the hole. (J. A. 
44). | 

Appellees did not fail to adduce proof of financial in¬ 
jury because of any obstacle to proof, or impossibilijty of 
proof. Their own records and their accountants’ State¬ 
ment covering the critical period were excluded frorji the 
record only because of appellees’ strenuous objection to 
their admission. (J. A. 51, 52). 

j • 

Damnum absque injuria is still a sound rule of lav. 

“The jurisdiction or power to grant injunctive re¬ 
lief should be exercised only when intervention ijs es- 
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ential to protect properly or other rights of which 
Chancery will take cognizance against irreparable in¬ 
juries. The function of an injunction is to furnish pre¬ 
ventative relief against irreparable mischief or injury, 
and the relief will not be awarded where it appears 
to the satisfaction of the Court that the injuries com¬ 
plained of are not of such character.” (Emphasis 
Supplied) 

28 AM. JUR., 242-243 

United Fuel Gas Co. v. R. R. Comm., 278 U.S. 300, 49 
S. Ct. 150; 

Johnson v. Hay del, 278 U.S. 16, 49 S. Ct. 6; 

Mass. State Granqe v. Benton, 272 U.S. 525, 47 S. Ct. 
189; 

Phoenix Muf. L. Ins. Co. v. Bailey, 13 Wall 616, 20 L. 
Ed. 501; 

Lyons v. Walsh, 92 Conn. 18, 101 A. 488; 

Dudley v. Hurst, 67 Md. 44, 8 A. 901; 

Blanchard v. Golden Age Brew. Co., 188 Wash. 396, 
63 P (2d) 397; 

State Corp. Comm. v. Wichita Gas Co., 290 IT.S. 561, 
54 S Ct 321 • 

Fenner v. Boykin, 271 U.S. 240. 46 S. Ct. 492; 

T. & N. 0. R. Co. v. Northside Belt Co., 276 U.S. 475, 
48 S. Ct. 361. 

“The mere assertion that apprehended acts will in¬ 
flict irreparable injury is not enough. The complain¬ 
ing party must allege and prove facts from which the 
Court can reasonably infer that such would be the 
result.” 

28 AM. JUR. 458-459 

“The party seeking the injunction must sustain the 
burden of proving his own case and of adducing what¬ 
ever proof is necessary to show the existence of condi¬ 
tions or circumstances upon which he bases his right 
to and the necessity for such relief.” 

Guaranty Trust Co. v. Henwood, 86 F. (2d) 347, Cert. 

denied 300 U.S. 661, 57 S. Ct. 492; 

Champion Ref. Co. v. Corp. Comm., 248 U.S. 210, 52 
S Ct. 559 * 

O’Reilly v. N. Y. El. Ry. Co., 148 N.Y. 347, 42 NE 
1063. 
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What then of a situation in which the petitioner fbr an 
injunction shows no damages? These appellees proved 
only that they had enjoyed the use of trade names whi^h in¬ 
cluded the word “Peking.” That word is only pairt of 
their respective trade names. It is only part of appellants’ 
trade name. 

Disavowing proof of damages (J. A. 41, 42); hiving 
proved none (J. A. 19, 21, 131); their concentrated efforts 
to prove conspiratorial misconduct having failed (J. A. 
131), appellees’ demands, when analyzed, appear a$ de¬ 
mands for an exclusive right to advertise purveyance of 
Peking cooking. 

“Thgre are many cases incapable of being repaired 
which the Court of Equity does not regard as lirre- 
parable injuries, for example, that in the nature of 
things cannot be remedied by any money considera¬ 
tion. Of such character are those resulting from Acts 
which outrage the feelings or cause the loss of things 
of a sentimental value.” 

Puckette v. Hicks, 39 La. Ann. 901, 2 So. 801. 

i 

i 

Here angry Chinese dispute with Oriental regard! for 
“face.” The appellees alleged and abandoned several 
claims of unfair, conspiratorial practices. Other clajims, 
after evaluation of their testimony, were disallowed. They 
proved no damages, past, present, continuing, or likely 
to continue. They proved no deceit by the appellants. 
Their efforts to prove confusion led only to confu¬ 
sion and in compendium amounted to far less than iwas 
f established, and by this Court found inadequate in North 
American Airlines, Inc. v. Civil Aeronautics Board, Supra. 
The injunction against appellants’ use of one word in its 
trade name serves only to palliate the outraged feelings 
of appellees and to afford them triumphant satisfaction. 
Upheld, it will put appellants to much expense and! di¬ 
minish their operations. Under such circumstance^ it 
1 should not have issued. 

| 

Leonardo v. Leonardo, 79 U.S. App. D.C. 258. 


i 
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For the injunction to issue, assuming its issuance other¬ 
wise proper, it was necessary for the Court to find that 
the word “Peking” is fanciful and not geographical and 
not descriptive. Appellants respectively say that such 
findings were achieved in the face of overwhelming evi¬ 
dence to the contrary. However important to this discus¬ 
sion they may regard the geographical and descriptive na¬ 
ture of the word, they say that above and beyond other 
considerations is the fact that an injunction should not 
issue where its issuance prevents no injury. 

There is a narrow line of cases which appear to hold that 
in certain restricted circumstances an injunction may is¬ 
sue even in the absence of a showing of damages, where 
the deceitful use of a certain trade name fraudulently mis¬ 
leads the public and gives rise to the likelihood of future 
damages. 

Speare v. Speare, 49 TT.S. App. D.C. 318; 

Herring-Hall-Marvin Safe Co. v. nail’s Safe Co., 208 
U.S. 554. 

In those cases deceitful conduct supplied the issues and 
injunctions were directed to prevention of the continuance 
of such conduct. In the instant case, the appellants, accord¬ 
ing to the evidence (J. A. 88, 89, 90, 92) had every reason 
to desire that the public disassociate them from any con¬ 
nection with the enterprises of the appellees. The Court 
found no deceitful, willful malicious conduct on the part of 
the appellants and appellees have taken no appeal from the 
failure of that finding. There was no showing of any likeli¬ 
hood that appellants’ use of the controverted trade name 
will give rise to future damages. Their case is clearly 
distinguished from those above cited. 

The Courts, even while expanding philosophies to con¬ 
form to changing situations, do not abandon basic con¬ 
cepts, and they are in this day as zealous to guard against 
monopoly as against trade practices alleged by puling com¬ 
petitors to be unfair. 
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V. 

! 

The Fine Distinctions Inherent in Claims of Unfair Competi¬ 
tion Are Carefully Considered in a Very Recent Opinion 
of the Court of Appeals of Maryland 

The case of Edmondson Village Theatre, Inc. v.i Ein~ 
hinder, 116 A (2d) 377, involves questions similar to ithose 
involved in the case at bar, and the decision clearly dis¬ 
poses of the issues. j 

i 

The complainant, since June, 1949, had operated ‘‘Ed¬ 
mondson Village Theatre,” in Edmondson Village, a ^hop¬ 
ping center on Edmondson Avenue in Baltimore. In May, 
1954, Einbinder opened the “Edmondson Drive-In Thea¬ 
tre,” located about three miles from the shopping eejnter. 
The complainant, seeking injunctive relief, alleged i that 
it had operated a first run neighborhood theatre with |1205 
seats and had spent large sums in advertising and in build¬ 
ing good will; that the defendant’s trade name wajs so 
similar as to cause confusion; that defendant’s objective in 
using the name was appropriation of complainant’s good 
will; and that such use constituted unfair competition and 
caused irreparable loss and damage. The proof showed 
that complainant’s cashier had received a large nufiiber 
of telephone calls form patrons inquiring about pictures 
being shown by the defendant and that there had been jeon- 
fusion in the delivery of mail. 

Referring to Dennison Mfg. Co. v. Thomas Mfg. Col, 94 
F(2d) 651, the Maryland Court pointed out the long recog¬ 
nized distinction between the law applying to infringement 
of trade marks and that applying to unfair competition.; 
The essential element of unfair competition, said the Court,! 
is deception, and, in order to warrant equity granting! anj 
injunction to restrain unfair competition, the acts com¬ 
plained of must be of such nature as to mislead the public. 
Cited in that connection was the case of Ariheuser-Bukch, 
Inc. v. Budwciser, 287 F. 243. j 

Recognizing a diversity of opinion as to whether fraudu¬ 
lent intent is essential to injunctive relief the Court stated 
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its belief that the absence of fraudulent intent ought not 
to stay the Court’s hand where an adopted trade name is 
so similar to a trade name already in use as to make ob¬ 
vious and certain a resultant injury to the original user. 
In the case now before this Court the appellees proved no 
malicious, deceitful conduct and the Trial Court found 
none on the part of appellants. Being not guilty of such 
conduct, the question of intent is moot. The establishments 
of the contending parties are more than a mile distant 
from each other. Appellees’ establishments are housed in 
an arcade off the street, in a building, which has a front 
in nowise like that of the building in which appellants’ 
establishment is housed on the street. The respective signs, 
Chinese and English, are wholly dissimilar. The interiors 
of the establishments are wholly dissimilar. The appel¬ 
lants have not intended to deceive and have not deceived 
the public and the scanty proof offered by appellees showed 
only that appellees’ witnesses had been negligent and in¬ 
attentive. 

Citing the cases of Kansas Milling Co. v. Kansas Flour 
Mills Co., 89 Kan. 855, 133 P. 542; and Nebraska Loan and 
Trust Co. v. Nine, 27 Neb. 507, 43 N.W. 348, the Court 
concluded that the question whether the name of a busi¬ 
ness using a geographical name is so similar to the name of 
a previously established business as to warrant a restraint 
depends upon the character of the business and its relation 
to the geographical term, and that after a determination 
of those facts the next question is whether the similarity 
is such as would be likely to mislead purchasers of ordi¬ 
nary prudence and caution into the belief that the goods 
are those of a business rival. The character of the busi¬ 
ness of the Peking Restaurant, the Peking Temple, and 
the Peking Palace is undisputed. It is the purveyance of 
food prepared in Chinese style. The evidence is overwhelm¬ 
ing to show that it is food prepared in the Peking Chinese 
style. There is a complete dearth of evidence showing that 
the public has been misled. There is no evidence of any 


27 


: 

I 
I 

nature to show that the appellants have attempted! to 
mislead the public. 

i 

Said the Maryland Court: 

i 

“The Courts must be careful to guard against|ex¬ 
tending the meaning of ‘unfair competition’ to cc|ver 
acts which may be unethical yet not illegal. It may 
be unethical, for instance, having a dealer to take ad¬ 
vantage of the advertising of his competitor, but} in 
many cases his doing so would not be illegal.” 

i 

In the same connection the Court stated that which the 
appellants liuve urgently contended, namely, “The Courts 
are solicitous to prevent unfair competition in business 
# * * but are equally solicitous to encourage fair competi¬ 
tion and thereby protect the public against the evils! of 
monopolies”. In the case now before the Court the appel¬ 
lants have not sought and do not seek to take any advan¬ 
tage of any advertising of the appellees. They have evterv 
reason to wish to be disassociated in the public mind ^nd 
have used the word “Peking” because it is necessary to 
their own identification. 

The Maryland Court considered the case of Elgin Butter 
Co. v. Elgin Creamery Co., 155 Ill. 127, 40, N.E. dl6, 
from which it quoted the following language. 

“Even if the corporate names of the two corpora¬ 
tions are somewhat similar, yet, in the absence of any 
intent, act, or artifice to mislead dealers in the market 
or the public at large as to the identity of the corpora¬ 
tions, the Elgin Creamery Co. has the same right; to 
use its corporate name in the transaction of its busi¬ 
ness that the Elgin Butter Co. has to use its corporate 
name.” 

I 

By analogy The Peking Palace has as much right to j;he 
use of its name in the purveyance of Peking food as h^ve 
the appellees. 

In the case of Baltimore Bedding Corporation v. Moses, 
182 Md. 229, 34 A. (2d) 338, cited in the Edmondson de- 
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cision, the defendant had been a partner of the complain¬ 
ant and had opened an incorporated business handling 
the same articles. The defendant advertised under a 
trade-name which included the word “Baltimore” written 
in the same script which the partnership had used; he ad¬ 
vertised that he had had thirty-nine years experience, and 
produced no convincing, valid reasons for his adoption of 
the name. The Court found that the defendant’s advertis¬ 
ing was so inaccurate and misleading as to indicate a pur¬ 
pose to deceive the customers of the complainant. Even in 
that case, while enjoining further deceitful use of the word 
“Baltimore” the Court attached a condition which would 
permit continued use of the name provided the defendant 
would publicly disclaim any connection with the old partner¬ 
ship business. The Maryland Court easily distinguished 
that case from the Edmondson case on the ground that 
there had been no showing that Einbinder had been guilty 
of misleading any of the complainant’s patrons and in¬ 
veigling them into his theatre. Certainly there has been 
no showing that anyone connected with the business of 
the appellants has inveigled or sought to inveigle to the 
Peking Palace any of the customers of the appellees. 

The decision in the Edmondson case was an affirmation 
of the Lower Court’s dismissal of the bill of complaint. 

Appellants respectively believe that the Edmondson 
case is decisive in their case, and they say that its well 
reasoned opinion adequately covers the many fine distinc¬ 
tions which must be drawn in cases of this character, 
aptly described by this Honorable Court in North Ameri¬ 
can Airlines, Inc. v. Civil Aeronautics Board, Supra, as 
involving troubled waters in which to fish. 

Appellants derive 85% of their patronage from the im¬ 
mediate area in which their restaurant is located. (J. A. 
93, 94). Nearby are many large, modern apartment houses. 
The Bureau of Standards is nearby. The restaurant is 
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located in a shopping center. These facts significantly 
minimize the element of confusion. 

I 

Appellants respectfully believe that the same consid¬ 
erations which apply to their right to use the word “Pek¬ 
ing” have force in connection with their right to advertise 
and serve the dish known as “0-0 Soup”. The only testi¬ 
mony tending to show invention of the dish or of the name 
by appellees came from the discredited John Liu. The 
affidavit of Tsung I. Dow shows that the dish is nativb to 
China and that it has been purveyed under the same name 
by parties other than those now before the Court. 

CONCLUSION 

Upon all of the foregoing, it is respectfully contended: 

1. That appellants’ use of a trade name which includes a 
word that is geographical and descriptive should not h|ave 
been restrained; 

i 

2. That no substantial confusion has resulted oil is 
likely to result from use of the word “Peking” in appel¬ 
lants’ trade name and that in the absence thereof usq of 
the word should not have been restrained. 

3. That there has been no showing that the word “Pek¬ 
ing” had acquired a secondary meaning by reason of ap¬ 
pellees’ use thereof and no showing that its use by |ap- 
pellants constitutes willful, malicious, or fraudulent qon- 

i 

duct j 

4. That appellees have shown no injuries while the Ttial 
Court found no damages, and that in such a case an 'in¬ 
junction should not have issued; 

i 

5. That the restraining order will work great hardship 
upon appellants, who have a substantial investment! in 
their business, and will create no benefit to appellees £nd 
that under such circumstances it should not have issiied. 
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Therefore the judgment should be reversed and the 
cause should be remanded. 

Respectfully submitted, 

Harry A. Finney, 

Dennis Collins, 

901 Shoreham Building 
Attorneys for Appellants. 
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Filed Mar. 10, 1955 


IN’ THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 1064- ’55 

Peking Restaurant, Inc., a corporation, 5522 Connecticut 
Avenue, N. W., and Peking Temple, Inc., a corpora¬ 
tion, 5520 Connecticut Avenue, N. W., 

Plaintiffs, 

v. 

D. C. Catering Co., Inc., a corporation, t/a Peking Palace, 
3524 Connecticut Avenue, N. W.; and S. V. Lung, 3524 
Connecticut Avenue, N. W.; and Paul Dietrich, 3524 
Connecticut Avenue, N. W., 

Defendants . 

Complaint to Enjoin Unfair Competition and for Damages 

1. Plaintiff Peking Restaurant, Inc., is a corporation or¬ 
ganized under the laws of the District of Columbia, and 
plaintiff Peking Temple, Inc., is a corporation organized 
under the law’s of the State of Delaware. Defendant, D. C. 
Catering Co., Inc., is a corporation organized under the 
laws of the District of Columbia. Defendants Lung and 
Dietrich are inhabitants of, or can be found wdthin, the 
District of Columbia. The matter in controversy exceeds, 
exclusive of interest and costs, the sum of three thousand 
dollars. 

2. Since approximately November 1947 plaintiff Peking 
Restaurant has been engaged in the business of conducting 

under the name of Peking Restaurant a Northern 
611 Chinese style restaurant at the premises located at 
5522 Connecticut Avenue, N. W., and has acquired a 
metropolitan-area reputation for the excellence of its cui¬ 
sine. It has been the only restaurant in the City preparing 
and serving Northern Chinese style food as distinct from 
Cantonese or Southern Chinese style. This style of cook- 
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ing is a distinctive and well-recognized one among diners of 
the metropolitan area. 

3. Since February 1953 plaintiff Peking Temple, Ific., a 
separate corporation, has been engaged in the business of 
conducting a cocktail lounge and bar pursuant to license 
from the District of Columbia Alcoholic Beverage Control 
Board under the trade name of Peking Temple in premises 
immediately adjacent to Peking Restaurant at 5520 Con¬ 
necticut Avenue, N. W., and having a common kitchen; with 
Peking Restaurant, Inc. Under agreement with Peking 
Restaurant, Inc., the plaintiff Peking Temple is specifi¬ 
cally authorized to use the word “Peking” in conducting 
its business, including the use in its signs and advertising. 
Plaintiff Peking Restaurant, Inc., does not itself serve alco¬ 
holic beverages. In accordance with the agreemenjt be¬ 
tween the two plaintiff corporations, Peking Temple,line., 
is permitted to serve food to its customers, which it j pro¬ 
cures from the contiguous Peking Restaurant kitchenj and 
receives a commission on such food furnished to it by the 
Restaurant. The Temple utilizes the Restaurant menu un¬ 
der this arrangement and makes it available to its patrons 
who may wish to order food. 

Effectve January 1, 1955, this arrangement has been 
changed, and the entire business and premises of Peking 
Temple, Inc., have been leased to Peking Restaurant, |Inc., 
and are being operated by the Restaurant under such lease. 
The Restaurant menu continues to be used for both estab¬ 
lishments. 

612 4. During the entire periods referred to in para¬ 

graphs 2 and 3 above, the plaintiff, Peking Restau¬ 
rant, has advertised and held out its food and services to 
the public by means of newspaper advertisements, tele¬ 
phone directory advertising, business cards, radio advertis¬ 
ing, match book advertising, store signs and other n^edia 
throughout the Washington metropolitan area, under the 
name of “Peking”, and has generally used this single -tyord 
in conjunction with the word “Restaurant” as indicating 
its trade name in soliciting customers in said area. 


i 

i 
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5. By reason of the facts aforesaid plaintiff Peking Res¬ 
taurant, and its grantee, Peking Temple, have acquired an 
exclusive right in the use of the name “Peking” in con¬ 
nection with the operation of a Chinese restaurant and in 
connection with soliciting customers and patronage for such 
type of business in and around the metropolitan Washing¬ 
ton area. 

6. Notwithstanding this exclusive right referred to in 
paragraph 5 above, the corporate defendant, D. C. Cater¬ 
ing Co., Inc., in violation of the rights of the plaintiffs, has 
unlawfully misappropriated the name “Peking” in con¬ 
nection with the operation of a similar Chinese restaurant 
at 3524 Connecticut Avenue, N. W., approximately twenty 
blocks east of plaintiff establishments. The corporate de¬ 
fendant has adopted the name “Peking” in its newspaper 
advertising, location signs, menus and otherwise. 

7. The defendants, individual and corporate, disregard¬ 
ing the rights of the plaintiffs, have also within the past 
six weeks or more, suffered, permitted, allowed, induced 
and encouraged themselves, their agents, waiters, mana¬ 
gers, and employees to engage in a concerted effort 

613 calculated to deceive and to lead the public to be¬ 
lieve, and particularly the large number of custom¬ 
ers of plaintiffs, that in patronizing the establishment of 
the corporate defendant they were or would be patronizing 
the plaintiffs. This deception has been practiced by de¬ 
fendants adopting the name “Peking” though not a part 
of its corporate name; and by other particular acts set 
forth in detail hereinafter and in the affidavits attached 
hereto. By reason of said conduct and actions referred to 
in this paragraph and in paragraph 6 above, said public 
and said customers have been deceived and are being de¬ 
ceived to the loss, injury and damage of the plaintiffs, as 
of the date of this Complaint, in the sum of $6,000. 

8. For a year and a half prior hereto, Defendant Lung 
was employed by plaintiff Peking Temple. From about 


August 1954 through December 1954, Defendant Lun£ oc¬ 
cupied a position equivalent to chief manager of the busi¬ 
ness of plaintiff Peking Temple. Plaintiff is informed and 
believes, and therefore avers, that defendant Lung isj now 
associated in an ownership and management capacity with 
the defendant Peking Palace. 

9. For some time prior hereto, and through December 
1954, defendant Dietrich was employed by plaintiff Peking 
Temple as assistant to the manager. Plaintiff is informed 
and believes, and therefore avers, that defendant Dietrich 
is now associated with defendant Peking Palace as general 
manager and supervisor of alcoholic beverages. 

10. On or about January 16, 1955, defendants Lungf and 
Dietrich participated and assisted in, and caused tjo be 
opened, and are now taking an active part in the owner¬ 
ship, operation and management of, the defendant 

614 Restaurant as a new establishment at 3524 Connecti¬ 
cut Avenue, N. W. On or about that date defend¬ 
ants Lung and Dietrich encouraged, urged and participated 
in the adoption by defendant D. C. Catering Co., In<|:., of 
the name Peking Palace, and said name was for the first 
time adopted by defendant, and said Restaurant was opened 
under that name. Menus have been printed, signs have 
been erected on defendant’s premises, and defendant! has 
placed newspaper advertisements all under the namje of 
Peking Palace. A copy of one of such newspaper adver¬ 
tisements is attached hereto as Exhibit A. The said Peking 
Palace has since been serving Northern Chinese style food, 
as well as alcoholic beverages. It is located approximately 
twenty blocks east of the plaintiff establishments and on 
the same thoroughfare, namely, Connecticut Avenue. 

i 

11. Sometime in the latter part of December 1954,j de¬ 
defendants Lung and Dietrich, knowing that they were soon 
to participate in the opening, ownership, management,land 
operation of a new restaurant, the defendant Peking jPal- 
ace, caused to be printed and to be placed upon all of! the 
tables at the plaintiff Peking Temple a card, copy of which 
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is attached hereto as Exhibit B. This card announced the 
future opening of the Peking Palace on January 14th and 
invited the customers of the plaintiffs to “our new home” 
in “our new, etc.” restaurant and cocktail lounge, namely 
the Peking Palace. The invitation was extended allegedly 
on behalf of “the management and personnel of this res¬ 
taurant and cocktail lounge”, namely the Peking Restau¬ 
rant and Temple and the invitation was to visit “our new 
and finer Peking Palace”. 

615 Said card was intentionally calculated to receive 
the patronage of the Peking Restaurant and Peking 
Temple and to induce them, contrary to the truth, to be¬ 
lieve either that the Restaurant and Temple were them¬ 
selves opening a new restaurant under the same ownership 
and management or that the Restaurant and/or Temple 
were moving to “new and finer” quarters and were aban¬ 
doning the present premises. 

Said card was prepared and distributed pursuant to a 
planned conspiracy by all of the defendants to destroy the 
business of the plaintiff and to deceive its customers and 
the members of the public in general. 

12. Sometime in the latter part of December 1954, de¬ 
fendants Lung and Dietrich purposefully hired away from 
the plaintiff Peking Temple two waiters, namely Sam Shan 
and Chin Lee; two waiters from the plaintiff Peking Res¬ 
taurant, namely T. K. Zee and Won Yung Park; one cook 
from the Peking Restaurant, Wein Fen Fu; and one bus- 
boy, Wong Kang Sang. Said defendants have since that 
time approached almost every waiter employed by each of 
the plaintiffs in an attempt to induce them to leave and 
work for defendant Peking Palace. In addition, the mana¬ 
ger of Plaintiff Peking Temple, one Y. F. Chen, was ap¬ 
proached by defendants in an unsuccessful attempt to in¬ 
duce him to leave the employment of the Temple. 

Said solicitation of plaintiffs’ employees to leave their 
employment was made pursuant to a concerted plan to re¬ 
duce the business of the plaintiffs and to increase their own 
patronage by inducing patrons of the defendant Peking 
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i 
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Palace to'believe through acquaintanceship with j for¬ 
mer employees of the plaintiffs that the corporate 
defendant was under the ownership and management of the 
plaintiffs. 

i 

616 13. Sometime in the latter part of December 1954 

defendants Lung and Dietrich caused to be painted 
and hung in the window of the plaintiff Peking Temple a 
cardboard sign approximately 3x5 feet in size, and read¬ 
ing substantially as follows: “The management of this|res¬ 
taurant and cocktail lounge invites you to the new and ijiner 
Peking Palace, opening the week-end of January 14”. 
This sign remained on display for a day until notice^ by 
the owners of plaintiff Peking Temple at which time it jwas 
summarily removed. 

Said sign was intentionally calculated to deceive the: pa¬ 
tronage of the plaintiff and the general public, and jwas 
intended for the purpose, and prepared and distributed 
pursuant to the planned conspiracy, set forth in paragraph 
11 above, which is adopted herein by reference. 

14. In addition to the distribution of the cards referred 
to in paragraph 11 above, and the sign referred tp in 
paragraph 13, defendant Dietrich, at various times in j the 
latter part of December 1954, made oral representations to 
many customers of the plaintiffs while still employed at! the 
plaintiff Peking Temple, that “our newer and finer” res¬ 
taurant and cocktail lounge, namely the defendant Peking 
Palace, would be opening soon. 

Said representation were intentionally calculated to i de¬ 
ceive the plaintiffs’ customers and were intended for the 
purpose and uttered pursuant to the planned conspiracy 
set forth in paragraph 11 above, which is adopted herein 
by reference. 

15. Sometime in the first part of January 1955 all |the 
defendants caused to be mailed to the customers of jthe 
plaintiffs a card announcing the opening of the defend¬ 
ant Peking Palace. A copy of said card is annexed hire- 
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617 to as Exhibit C. The customer list was surrepti¬ 
tiously and unlawfully obtained by one Sam Shan 

from the book of customer names and addresses collected 
and maintained over the years by the plaintiff Peking Res¬ 
taurant as a valued trade list. Said Sam Shan was a 
waiter at the time who subsequently left the employ of the 
plaintiff Restaurant and is now employed by defendant 
Peking Palace. 

Said trade list was illegally misappropriated and the an¬ 
nouncement was mailed to plaintiff’s customers for the pur¬ 
pose and pursuant to the planned conspiracy set forth in 
paragraph 11 above, which is adopted herein by reference. 

16. In truth and fact, and contrary to the representations 
made by the defendants, their agents and employees and 
others acting in their behalf, as set forth herein, the cor¬ 
porate defendant has no ownership or management connec¬ 
tion with either of the corporate plaintiffs; the corporate 
defendant is not “our” (meaning the plaintiffs”) estab¬ 
lishment, whether “newer or finer” or otherwise, and such 
misstatements and misrepresentations were made without 
the knowledge and consent, express or implied, of either of 
the plaintiffs herein. 

17. Approximately one-third of the dollar volume of 
business of plaintiff Peking Restaurant consists of carry¬ 
out orders, ordered in advance by the customer by tele¬ 
phone and later called for by him. In connection with this 
part of its business, plaintiff Restaurant receives approxi¬ 
mately 3 to 5 calls per day inquiring whether it is the same 
restaurant as the Peking Palace or whether Peking Palace 
is also operated by plaintiff. Similar questions are daily 
asked of plaintiff management by customers other than 
those calling for carry-out orders. This confusion will in¬ 
evitably increase many-fold when the new alphabetical and 
classified (yellow book) telephone directories are issued 

and the name of the defendant appears therein. 

618 18. From the date of opening of the defendant 
Peking Palace, the defendants have engaged in a 
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studied and intentional effort to copy the format of the 
plaintiff’s menu and to misappropriate some of the names 
of the dishes, which names were invented and conceived 
by the plaintiff Restaurant. A copy of plaintiff’s native 
style” menu is attached hereto as Exhibit D. A copy of 
its “family style” menu is attached hereto as Exhibit E. 
A copy of the corporate defendant’s “native style’; menu 
is attached hereto as Exhibit F. A copy of a portion of 
corporate defendant’s “family style” menu is attached 
hereto as Exhibit G. 

As examples of the misappropriation by defendants, the 
name “0 0 Soup” was conceived several years ago by the 
plaintiff Peking Restaurant. It is a fanciful name, having 
no inherent meaning of its own, was applied to a mixed 
vegetable soup, and has become popular with and! well- 
known to plaintiff’s patrons and has become a vajluable 
trade name of plaintiff. The name has been unlawfully 
misappropriated by defendants and applied to a soup on 
their menu. 

Over the past few years a dish served by plaintiff Res¬ 
taurant, “Tsa-sang shang” or “Tsau san sien” consisting 
of three fresh meats including chicken with vegetables, has 
become one of the most popular dishes served by plaintiff. 
It has been numbered “31” on plaintiff’s “native sjtyle’’ 
menu for a number of years, and because of patrons’! diffi¬ 
culty in pronouncing the name, the dish has been uniformly 
ordered as “Number 31”, and the plaintiffs customers 
have come to identify that number with the dish, an<jl the 
number has accordingly become a valuable trade name of 
the plaintiff. The corporate defendant’s “native style” 
menu has unlawfully adopted the same number for the 
same dish. 

619 Said actions by the defendants referred to inj this 
paragraph were illegally taken by the defendants, 
and said trade names were unlawfully misappropriated for 
the purpose and pursuant to the planned conspiracy set 
forth in paragraph 11 above which is adopted herein by! ref¬ 
erence. 
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19. On January 12, 1955, and before the defendant Pe¬ 
king Palace opened for business, counsel for plaintiff 
Peking Restaurant, by letter, informed the defendant Lung 
that he had been advised that defendants contemplated 
naming a new restaurant the “Peking Palace” and that 
plaintiff objected to such action on the ground that its con¬ 
fusing similarity would be a source of grave damage to the 
business of the plaintiff Restaurant. A copy of this letter 
is annexed hereto as Exhibit H. Under date of January 
20, 1955, defendant Lung replied, in substance, that either 
he or his attorneys would communicate with counsel in a 
very few days. No further reply of any kind or nature 
has ever been received by counsel or any of the plaintiffs, 
and defendants have wilfully continued to use the name 
“Peking” in connection with their restaurant business. 
A copy of defendant Lung’s reply is annexed hereto as 
Exhibit I. 

Wherefore plaintiffs demand that: 

(1) The corporate defendant be enjoined, temporarily, 
during the pendency of this action, and permanently after 
final hearing, from using the word “Peking” as a part of, 
or in connection with its trade name in any manner what¬ 
soever. 

(2) All the defendants, and the corporate defendant’s 
managers, agents, employees, and servants be enjoined, 
temporarily during the pendency of this action, and perma¬ 
nently after final hearing, from using or employing 

620 the w T ord “Peking” in connection with the procur¬ 
ing of business for said corporate defendant, whether 
through signs or menus, or newspapers, directory, radio 
and television advertising, or in any other manner -whatso¬ 
ever; and that they be further enjoined from the use of 
words, actions, conduct, or silence in a manner calculated 
to mislead or deceive the public, and particularly the cus¬ 
tomers of the plaintiff, into believing that they are doing 
business with the plaintiffs or with an establishment con¬ 
nected with or a part of the plaintiffs. 
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(3) The corporate defendants be enjoined, temporarily 
during pendency of this action, and permanently after final 
hearing, from using the words “Tsa-sang shang” or “Tsau 
san sien”; from using the number “31” in connection yfith 
the dish known as “Tsa-sang shang” or “Tsau san sjen” 
or any similar dish; from using the name “0 0 Soupj” in 
any manner, style, form or connection whatsoever;] and 
from in any other manner adopting a menu in whole j>r in 
part which simulates the menu of the plaintiffs or any part 
thereof. 

(4) All the defendants be enjoined, temporarily and per¬ 
manently from hereafter enticing away any employees, 
servants or agents of either of the plaintiffs, and from in¬ 
ducing former or present employees, agents or servants 
of plaintiffs to disclose any trade secrets of the plaintiffs 
or to lure away patrons of the plaintiffs to patronize; the 
corporate defendant. 

(5) Defendants be required to pay to plaintiffs $uch 
damages as plaintiffs have sustained in consequence of 
said action and conduct on the part of the defendants, or 
such damages as to the Court shall appear proper. 

(6) Defendants pay to plaintiffs the costs of this action 
to be allowed to plaintiffs by the Court. 

621 (7) Plaintiffs have such other and further rilief 

as is just. 

Louis P. Haffer 
212 Marsh Building 
Washington 6, D. C. j 
STterling 3-0935 

i 

Bailey Walsh 
Dupont Circle Building 
Washington 6, D. C. 
Columbia 5-7665 
Attorneys for plaintiffs. 

i 

! 

i 
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622 Motion for Preliminary Injunction 

The plaintiffs by their attorneys Louis P. Haffer and 
Bailey Walsh, move the Court for an order granting a pre¬ 
liminary writ of injunction against the defendants herein, 
their agents, corporate or otherwise, servants, employes 
and attorneys, pending this suit, and until further order of 
the Court, upon the grounds and in accordance with the 
prayers as set forth in the verified Complaint filed herein. 

Louis P. Haffer 
212 Marsh Building 
Washington 6, D. C. 

Bailey Walsh 

Dupont Circle Building 
Washington 6, D. C. 

Attorneys for plaintiffs. 


623 Filed March 21, 1955 

Answer of Defendants 

First Defense: The complaint fails to state a cause of 
action upon which relief can be granted. 

Second Defense: 

1. Defendants admit the allegations contained in para¬ 
graph one of the complaint. 

2. They admit that the Peking Restaurant has been in 
operation as alleged since 1947 but deny the remaining 
allegations contained in said paragraph. 

3. They admit that Peking Temple, Inc., w T as organized 
in February, 1953, but on information aver that it did not 
commence operation until some time in August, 1953. De¬ 
fendants deny that a common kitchen existed as alleged 
and aver that Peking Temple purchased prepared meals 
from Peking Restaurant; they deny that any agreement 
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whereby Peking Restaurant authorized the use of; the 
word, “Peking”, by Peking Temple, Inc., existed pribr to 
December, 1954, until which time defendants had knowledge 
of the operations of the said establishments. Being unin¬ 
formed as to the details of the present relationship of 
Peking Restaurant and Peking Temple, Inc., defendants 
can neither admit nor deny the remaining allegations of 
paragraph 3. 

i 

4. Lacking complete information concerning the allega¬ 
tions of paragraph 4, defendants neither admit nor <jleny 
the same. 

5. Defendants deny the allegations of paragraph 5 j and 
answering further say that the same are based on a false 
legal premise; constitute an erroneous legal conclusions and 

are improperly pleaded. 

624 6. Defendants admit that they are in operation 

approximately twenty blocks from the establishments 
of plaintiffs and that they are using the word, “Peking”, 
as part of their trade name but deny that they are unlaw¬ 
fully doing so; or that any exclusive right to the u^e of 
said name exists in plaintiffs. 

7. All the allegations and averments of paragraph 7 
are denied. 


8. Defendants admit that the defendant Lung is |now 
associated with the management of Peking Palace but <jleny 
the remaining allegations of paragraph 8. 


9. Paragraph 9 is admitted except that defendants kver 
that defendant Deitrich was not an assistant to the mana¬ 
ger of Peking Temple. 


10. Defendants admit the opening and operation of the 
Peking Palace by the D. C. Catering Company, Inc., but 
deny that such operations were exclusively effected by 
defendants Dietrich and Lung. 


l 
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11. Defendants admit that printed announcements of an 
impending removal to a new location of the business of 
Peking Temple, Inc., were placed on tables as alleged and 
that it was done by the management and personnel of the 
Peking Temple, Inc., but deny that it was done by or pur¬ 
portedly by anyone associated with Peking Restaurant and 
further deny that it referred in any way to a removal of 
the business of Peking Restaurant. Answering further 
defendants state that the said announcements were placed 
at a time when the properly constituted management of 
Peking Temple, Inc., then in control of the said company, 
had authorized such action. Defendants deny that the 
announcements were prepared or distributed in accordance 
with a conspiracy to destroy or injure the business of the 
plaintiffs or to deceive its customers or other members of 
the public. Answering further, defendants respectfully 
refer to and pray to be read as a part hereof the affidavits 
of Paul Dietrich and S. V. Lung, Exhibits 2 and 3, which 
are attached to a Memorandum of Points and Authorities 
filed herein in opposition to plaintiffs’ motion for a pre¬ 
liminary injunction. 

12. Defendants deny each and every the allegations of 
paragraph 12. They respectfully refer to and pray to be 
read as a part hereof the affidavits of Paul Dietrich, S. V. 
Lung, Sam Chan, T. V. Zee, Charles Wang, Chan Lee, 
Wong King Sang and Kuo Liang Lou, Exhibits 2, 3, 10, 

11, 12,13, 14 and 15 attached to the Memorandum of 
625 Points and Authorities above referred to. 

13. The allegations of paragraph 13 are denied 
and reference is made to the answer to paragraph 11 
hereof. 

14. The allegations of paragraph 14 are denied. 

15. Allegations of paragraph 15 are denied. 

16. The defendants admit and unqualifiedly agree that 
their business is in no wise connected with that of either 
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of the corporate plaintiffs, they deny that they have ever 
made misstatements or misrepresentations as alleged- 

17. Defendants have no knowledge as to the alleghtions 
contained in paragraph 17 and can neither admit noij deny 
same. 

| 

18. Allegations of paragraph 18 are denied. The defend¬ 
ants respectfully refer to and pray to be read as a part 
hereof the affidavits of Sam Chan, Exhibit 10, and S. V. 
Lung, Exhibit 2, the menus marked Exhibits 4, 5, 16, iwhich 
affidavits and menus are attached to the Memorandum of 
Points and Authorities filed herein by defendants. 

j 

19. The defendants are advised that the allegations of 
paragraph 19, being irrelevant and immaterial require no 
answer. Answering further the defendants respectfully 
refer to their Memorandum of Points and Authorities and 
to the affidavits and other exhibits attached thereto, which 
defendants filed herein in support of their opposition to 
plaintiffs’ motion for a preliminary injunction, andj they 
pray that the same be read and considered as a part of 
this answer. 

I 

Wherefore, the premises considered, defendants I pray 
that the injunctive relief sought herein be denied; j 

i 

That the complaint be dismissed with costs; 

And for such other and further relief as to the j^ourt 
may seem fitting and proper. 

Collins and Finne^ 

i 

i 

By Harry A. Finney 


626 Filed Mar. 21,1955 j 

| 

Opposition to Motion for Preliminary Injunction 

Come now the defendants, D. C. Catering Company,j Inc., 
a corporation, and S. V. Lung, and Paul Dietrich, by and 
through their attorneys of record, and respectfully state 


\ 


their opposition to the motion for a preliminary injunction 
filed herein by plaintiffs. 

As ground for their said opposition, they refer to their 
attached memorandum of points and authorities and to the 
affidavits and other exhibits likewise attached and prayed 
to be read and considered as parts hereof. 

, Collins and Finney 

By Harry A. Finney 
901 Shoreham Building 
Attorneys for Defendants 


627 Filed Apr. 4, 1955 

Order Denying Motion for Preliminary Injunction and Advancing 

Case for Pretrial and Trial 

Upon consideration of the Motion for Preliminary In¬ 
junction, the Opposition thereto, the affidavits, exhibits 
and the pleadings filed herein, and after hearing in open 
Court, it is by the Court this 4th day of April, 1955, 

Ordered that the Motion for a Preliminary Injunction 
be and the same hereby is denied, without prejudice to the 
plaintiff’s right to injunctive relief if the same be found 
proper at trial of the issues herein; 

It Is Further Ordered that this cause be and the same 
hereby is advanced for pretrial and trial. 

James R. Kjrikland 
Judge 


628 Filed May 24,1955 

Findings of Fact and Conclusions of Law 

This cause having come on for trial on Plaintiffs’ com¬ 
plaint for permanent injunction and damages, and the 
Court having considered the pleadings filed herein, the ex- 


17 
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hibits and evidence adduced by the respective parties! the 
memoranda filed and the arguments of counsel, and being 
fully advise, makes the following findings of fact and icon- 
elusions of law: 

Findings or Fact 

1. Plaintiff, Peking Restaurant, Inc., or its predecessor 
partnership, has been continuously engaged in the opjera- 
tion of a restaurant at 5522 Connecticut Avenue, N. jW., 
Washington, D. C., specializing in northern Chinese cuisine 
since 1947. It has continuously used the name “Peking;” to 
designate its business in signs, advertising, menus, etc. 

2. Plaintiff, Peking Temple, Inc., has been continuously 
engaged in the operation of a cocktail lounge and restau¬ 
rant at 5520 Connecticut Avenue, N. W., Washington, D r C., 
since the middle of 1953. It has continuously used the 
name “Peking” to designate its business in signs, adver¬ 
tising, menus, etc. 

3. The plaintiffs have earned a valuable reputation and 

good will for the restaurants using the name of 
“Peking” in their titles among the public in the 
629 Washington area. 

i 

4. The use of the name “Peking” by the Peking 
Temple, Inc., was, by permission of the Peking Restaurant, 
pursuant to an agreement between it and the Peking Res¬ 
taurant, under which agreement food was sold by the Pe¬ 
king Restaurant to the Peking Temple at retail pricey or 
at some discount, with the Peking Temple using the Peking 
Restaurant’s menus, silver, table linen, etc. 

5. Among the dishes on the menu used by the Restaurant 
and the Temple was one called * ‘ O-O-Soup ’ ’, the particular 
recipe for which had been devised by the chef at the Res¬ 
taurant and the fanciful name therefor suggested by'an 
officer thereof. 
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6. After negotiations which started at abont the end of 
November, 1954, defendant Dietrich (who at the time was 
president of the Peking Temple and so remained until his 
resignation on December 17, 1954), and defendant Lung 
(who wras a stockholder of the Peking Temple), together 
with certain other persons, purchased early in January of 
1955 all of the stock of the defendant, D. C. Catering Co., 
Inc., which w’as then and had for some time past been 
operating a restaurant known as the Sea Fare Restaurant 
at 3524 Connecticut Avenue, N. W. 

7. The defendants, Lung and Dietrich, in about the mid¬ 
dle of December, 1954, determined to change the name of 
the new restaurant that they were purchasing from “Sea 
Fare ’ * to “ Peking Palace ’ ’. 

8. Thereupon, said defendants caused approximately a 
thousand cards to be printed (Plaintiffs’ Exhibit 1) and a 
sign with identical language to be painted inviting patrons 
of the Peking Temple “to our new and finer Peking Pal¬ 
ace”, which cards they caused to be placed on the 

630 tables of the Peking Temple on December 21 and 22, 
1954, and which sign they placed in the window’ of 
said Peking Temple on December 21. The sign and cards 
were removed at the insistence of officers of the Peking 
Temple. 

9. On January 15, 1955, defendants opened a restaurant 
at 3524 Connecticut Avenue, N. W., Washington, D. C., on 
the same side of the street as the plaintiffs’ establishments, 
and approximately a mile therefrom, under the name of 
Peking Palace. 

10. The Peking Palace advertised that it specialized in 
northern Chinese food and displayed a large neon sign on 
the front of its restaurant with the name Peking Palace 
on it. It also used the name on its menus, book matches, 
newspaper, radio and other advertising. The outside ap¬ 
pearances of the respective establishments are in nowise 
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i 
i 

i 

similar. The sign displayed by the defendants is not simi¬ 
lar to the signs of plaintiffs. The facades of the buijldings 
are different as to color and composition. The restaurant 
of defendants is located on the street while the establish¬ 
ments of plaintiffs are located off the street in an ajrcade. 
The characters composing the Chinese signs of the respec¬ 
tive establishments are different. 

11. The use of the word “Peking” in the name bf the 
plaintiffs’ Peking Restaurant and Peking Temple is arbi¬ 
trary or fanciful and is not descriptive of a style of cook¬ 
ing to the patrons of said plaintiffs or to the public at large 
in the District of Columbia, but indicates and identifies the 
plaintiffs to said patrons and said public. 

12. The name of defendants’ restaurant is cbnfus- 
631 ingly similar to that of plaintiffs ’ and as a Iresult 
of the use of the name “Peking” by the defendants 
for a business of identical character to that of the plain¬ 
tiffs, has caused and will continue to cause confusion in the 
minds of patrons of the plaintiffs and of the public! as to 
the relationship between plaintiffs and defendants so that 
patrons of the plaintiffs have gone and will go to tljie de¬ 
fendants’ restaurant under the misapprehension th^t de¬ 
fendants’ restaurant is operated by the plaintiffs. 

i 

13. The menus of the defendants’ establishment are not 
confusingly similar to those of the plaintiffs. 

14. Plaintiffs have not proved actual damages as a result 
of defendants’ activities. 

15. Restaurants using the word “Peking” as palrt of 
their trade names are operating in other cities o^ the 
United States. 

I 

Conclusions of Law 

i 

1. The Court has jurisdiction of the parties and thb sub¬ 
ject matter. 


i 

i 


2. The plaintiffs have acquired a property right by prior 
and continuous use in the use of the name “Peking” as a 
trade name in connections with restaurants in the Wash¬ 
ington metropolitan area which the Court will protect. 

3. The use by the defendants of the word “Peking” in 
the name of their restaurant constitutes unfair competi¬ 
tion with the plaintiffs because of the confusion resulting 
from the similarity of their names. The defendants shall 
be restrained from the use of the name “Peking” as part 

of their trade name but they shall not be precluded 
632 from advertising the fact that they serve at their 
restaurant dishes which are prepared by northern 
or Peking style cooking. 

4. The use of the name “O-O-Soup”, and the use of 
plaintiffs’ secret recipe therefor by the defendants, con¬ 
stitute unfair competition because the name is a fanciful 
invention of plaintiffs and the formula a trade secret. 

5. Defendants should be restrained from the use of the 
name “O-O-Soup” and from the use of plaintiffs’ recipe 
therefor. 

6. Plaintiffs have shown no actual damages and, there¬ 
fore, may recover none. 

7. Defendants’ actions have not been willful or malicious 
and, therefore, no punitive damages should be allowed. 

8. Plaintiffs have adduced no substantial evidence that 
vrould justify an accounting of defendants’ profits. 

Edwakd A. Tamm 
Judge 


Date: May 24, 1955 
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633 Filed May 24, 1955 

Judgment 

This cause having come on for trial on complaiiit for 
permanent injunction and damages, and the Court having 
considered the pleading, the evidence adduced, and argu¬ 
ment of counsel, and having concluded that plaintiffs are 
entitled to injunctive relief but are not entitled toj dam¬ 
ages, as more fully set forth in the Finding of Fact and 
Conclusions of Law filed herein, it is by the Couift this 
24th day of May, 1955, 

Ordered, That the defendants, and each of themj their 
officers, agents, servants, employees and attorneys, tj>e and 
they hereby are enjoined from the use of the name “Pe¬ 
king”, either alone, or in combination with any otheii word 
or words, or otherwise, as the name to designate their 
restaurant at 3524 Connecticut Avenue, N. Y., or any res¬ 
taurant operated by them in the Washington metropolitan 
area, and from erecting or maintaining signs, advertising 
using the "word “Peking” in any combination to designate 
their present restaurant at 3524 Connecticut Avenue, or 
any other place in the Washington metropolitan area; and 
it is further 

i 

634 Ordered, That the defendants, D. C. Catering Co., 
Inc., a corporation trading as Peking Palace, jS. V. 

Lung and Paul Dietrich, be and they are hereby enjoined 
from using the words “0-0 Soup” on their menu or making 
and serving the soup which is so called by the plaintiffs 
according to their private receipe; and it is further ! 

Ordered, That defendants shall have judgment on plain¬ 
tiffs ’ claims for damages. 

Edward A. TamiIi 
Judge 
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635 Filed June 3, 1955 

Motion for a New Trial 

Now comes the defendant, D. C. Catering Company, Inc., 
by and through its attorneys of record and respectfully 
moves the Court as follows: 

1. To vacate the judgment herein in favor of plaintiffs 
and enter a judgment for the defendant. 

2. In the alternative to grant a new trial. 

As grounds for the said motion the said defendant says 
that: 

1. The verdict is contrary to the evidence; 

2. The verdict is contrary to the weight of the evidence; 

3. The verdict is contrary to the law of the case. 

In further support of its said motion, the defendant says 
that newly discovered evidence contained in the attached 
affidavit was not available to the defendant at time of the 
trial and the same became available by reason of newspaper 
publicity, growing out of the trial, and defendant, despite 
the exercise of all due diligence, had no means of discover¬ 
ing the said evidence in time for use at the trial. 

The defendant respectfully refers to the affidavit and 
Memorandum of Points and Authorities attached hereto 
and prayed to be read as part hereof. 

Collins and Finney 

By Harry A. Finney 

901 Shoreham Building 
Attorneys for D. C. Catering Co., Inc. 
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642 Filed June 8, 1955 

“Order Overruling Motion for New Trial 


Upon consideration of the motion filed herein by defend¬ 
ants for a new trial, it is this 8th day of June, 1955, or¬ 
dered that said motion be, and the same is hereby overruled. 

Harry M. Hull* 
Cletk, 


By direction of 
Justice Edward A. Tamm 


i 


By Harold G. Dodd 
Assistant Clerk 


637 Filed June 3, 1955 

Affidavit 


District op Columbia, ss.: 

_ i 

Tsung I. Dow, being first duly sworn on oath, deposes 
and says : 


1. That he resides at 3944 C Street, SE, Washington, 

D. C. | 

2. That by reason of long experience and an intejrest 
amounting to a hobby, affiant is a food specialist. He 
formerly operated a restaurant known as the North China 
Restaurant which was located at 1950 New Hampshire 
Avenue, NW, Washington, D. C., during 1951 and 1052. 
A photostatic copy of the first page of the menu in j use 
by the said restaurant is hereto attached. 

3. Affiant says that while operating the said restaurant 
he served to his patrons a dish known as “O-O” soup; 
that he had learned the recipe for “0-0” soup while in 
his native China; that the said soup is popular in North¬ 
ern China and is known there as Wo Wo soup; that he 
had never sought or considered necessary seeking anyone’s 
permission to use the recipe or the name and that no pne 
ever remonstrated against such use. 


I 

i 


i 
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4. Affiant further states that the word “Peking” when 
used in regard to Chinese cooking represents Northern 
Chinese cooking and affiant believes that this fact is uni¬ 
versally recognized. Affiant says that he would, if seeking 
Northern Chinese cooking in any place where Chinese cook¬ 
ing is purveyed, automatically look for a restaurant using 
the name “Peking” or advertising Peking cooking. 

5. Affiant further says that he has no financial interest 

in the business of the plaintiffs or the defendant 
638 herein and that he was not available as a witness at 
the time of the trial of this cause; that he learned 
from newspapers of the dispute of these parties and that 
he voluntarily offers this affidavit in a desire to acquaint 
the Court with his knowledge of these matters. 

Tsung I. Dow 

Subscribed and sworn to before me this 31st day of May, 
1955. 

Genevieve M. Forman 
Notary Public 


640 Filed June 6, 1955 

Affidavit 

State of New York, ) 

County of Nassau, ) ss.: 

Dr. Hsin Hia Chang, being first duly sworn on oath, 
deposes and says: 

1. That he lives at 220 Schenck Aevenue, Great Neck, 
Long Island, New York; 

2. That he is by profession a lecturer and a writer and 
has been in the United States for the past six years; 

3. That he is a native of China and has held various 
positions of trust and honor in the Government of China 
and was for four years Chinese Minister to Poland, and 
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lie has visited in practically all European countries; 
he is thoroughly familiar with the history of his native 
land and with its various types of cooking; 

4. That the word “Peking” means North Capital and 
that, despite recent variations in writing and pronouncing 
the name, the word “Peking” remains in universal recog¬ 
nition as the name of a large city located in Northern 
China; 

i 

5. That Northern Chinese cooking as distinguished from 
other types of Chinese cooking, whether originating with¬ 
in the immediate confines of the City of Peking or in adja¬ 
cent northern areas, is and for many years has t}een 

641 categorically known as Peking cooking. Affiant days 
that the reason is in the prominence of the City of 
Peking. 

6. Affiant further says that the word “Peking” wjien 
used in respect of Chinese cooking signifies Northern cook¬ 
ing as distinguished from Cantonese or other types of Chi¬ 
nese cooking. Affiant believes that Americans having spme 
knowledge of Chinese cuisin are more familiar with Can¬ 
tonese cooking than with Peking cooking because there are 
many more Cantonese Chinese living in the United Sthtes 
and that any person seeking Northern style food must! of' 
necessity looking for Peking cooking. Affiant says tfiat 
the word “Peking” is therefore of great important to ^he 
operator of any restaurant seeking to advertise to the pub¬ 
lic the fact that Northern or Peking cooking is purveyed in 
his restaurant. 

7. Affiant further states that he has no financial interest 
in the business of either the plaintiffs or the defendant 

^ tr i 

/s/ Dr. Hsin Hia Chan^i 



! 

i 

i 

i 


Subscribe and sworn to before me this 4th day of June, 
1955. 

/s/ Charles Sievers 
Notary Public, State of New York 
No. 08-(unreadable) 
Qualified in Nassau County 
Commission Expires March 30, 1957 

643 Filed June 13,1955 

Notice of Appeal 

Notice is hereby given this 13th day of June, 1955, that 
D. C. Catering Co., Inc. hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 24th day of May, 
1955, in favor of plaintiffs herein, enjoining defendants 
from using the word “Peking” as part of their trade name 
and from use of the name “0-0 Soup” and from use of 
the plaintiffs’ recipe therefor. 

Collins and Finney 

By Harry A. Finney 

901 Shoreham Building 
Attorneys for D. C. Catering Co., Inc. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS 
27 John Liu 

was called as a witness for and on behalf of the Plaintiffs, 
and being then and there duly sworn by the Deputy Clerk, 
assumed the witness stand and testified as follows: 

Direct Examination 

By Mr. O’Donoghue: 

Q. Doctor Liu, will you state your full name, please? 
A. John Liu. 



27 


Q. Are you connected with either of the plaintiff ;cor¬ 
porations here, either the Peking Restaurant, Incorpo¬ 
rated, or the Peking Temple, Incorporated? A. My wife 
is the stockholder of Peking Temple. My wife is the Pejring 
Restaurant stockholder. Right now my position is a per¬ 
sonnel in charge of the personnel office of the Peking Res¬ 
taurant. 

Q. And when did you first become connected with I the 
Peking Restaurant? A. Since the start. In 1947. 

Q. And what type of organization was that in 1947 ?j A. 
A partnership. Restaurant partnership. 

28 Q. How long did it continue as a partnership? 
A. Until last, last part of 1954. 

Q. And what is its present name? A. The present name 
is Peking Restaurant, Incorporated. I-n-c. 

Q. It is therefore, incorporated now? A. Incorporated. 
Q. Now, where were you located when you first opeped, 
Doctor Liu? A. 5522 Connecticut Avenue, Northwest, j 
Q. And you remained there— A. Yes, sir. 

Q. —at that location since? A. Yes, sir. 

Q. Now, did there come a time when you considered!the 
possibility of enlarging the facilities of the restaurant? 
A. Yes, sir. 

Q. And when was that? A. That was the last part of 
1952. 

i 

i 

• • * # * * • * * 1 * 

i 

29 The Court: Who were the partners, Mr. O’Dono- 
ghue? 

By Mr. O’Donoghue: 

Q. Doctor Liu, will you tell us who the partners wdre? 
A. Mrs. Bessie Wang. 

Q. How do you spell that? A. W-a-n-g. 

Q. Mrs. Bessie Wang. A. Mr. Chuon Ming Lo. 
The Court: How do you spell the last name? j 
The Witness: L-o. Mr. Chow Lee Sung. S-u-n-g, 
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28 


the last name. Mr. Chow Chien Ho. C-h-o-w C-h-i-e-n 
H-o. Myself, John Liu. Five of us. 

• ••••••*•* 

Q. And what arrangements, if any, were made about 
expanding the restaurant at that time! A. We were de¬ 
cided to have cocktail lounge room in the basement. At 
first they sent me to, to find out how much it would cost. 

So I got architect to draw a blueprint for the basement, 
that we intended to have stairway open up in the dining 
room go into the basement. 

But we found that it would cost too much. So all the 
partners decided not go in alone. So after, after we de¬ 
cided, then I asked the partner to give a permission to use 
two store room next to the restaurant. That I asked them 
to give me permission to open the door in the kitchen to 
sell the food in the Peking Temple. 

At that time we intended to use the name, Peking Res¬ 
taurant, Incorporated. 

Q. And was—what was this Peking Temple, Incorpo¬ 
rated, that you speak about? A. Peking Temple, Incor¬ 
porated, is the next, next two-story room to it, connect to 
the Peking Restaurant. 

31 Q. What is that? A. Since the Peking Restaurant 
partners objected to use Peking Restaurant, Incor¬ 
porated, then I asked permission to use Peking Temple, 
Incorporated. 

Q. You say, you asked permission to use it. What was 
your connection with the Peking Temple? A. I was pro¬ 
moter and organizer at that time. 

Q. And did you have anything to do with its incorpora¬ 
tion? A. My wife is the stockholder. I was promoter 
there at that time. 

Q. Well, was any arrangement then made between the 
restaurant and the Temple? If so, what was it? A. First 
they allowed Peking Temple to have a ten per cent of the 
profit through the sale of gross receipts. Then they al¬ 
lowed the Peking Temple use all the facilities from the 
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restaurant, and then we have to sell the food fori the 
Peking Restaurant. 

Then the liquor profit go into the Peking Temple,; In¬ 
corporated. We were planning to have a large sell of- the 
liquor business but that plan was failed. They don’t have 
very much people drink in the Chevy Chase area. 

Q. Now, when did that arrangement go into effect, Doc¬ 
tor Liu! A. Peking Temple, Incorporated, in business at 
July 28th. 

32 Q. Of what year? A. 1953. 

Q. And how long did that arrangement continue? 
A. The foods for the ten per cent continue profit. The; ten 
per cent gross receipts for the Peking Temple continued. 
I think it is still on. Still on. I am not the officer but I 
understand still, still goes. 

Q. Were you working at the restaurant in any connec¬ 
tion last December? A. In the restaurant, sir? 

Q. Yes. A. Last December I was in charge of personnel 
office in the restaurant. 

Q. Now, did there ever come a time when you became 
aware of the fact that a new place was to be set up under 
the name of the Peking Palace? A. Yes. I saw a pile of 
the cards which printed that the Peking Temple author¬ 
ity—the cards said the Peking Temple Management ydll 
have restaurant twenty block away called Peking Palhce. 
So I called the board of directors. 

Q. Well, wait a minute. When did you see that? A. 
December 22nd. 

Q. 1954? 

Mr. O’Donoghue: Will you mark that card as 

33 Plaintiffs’ Exhibit No. 1 for identification? 


(Thereupon a card purporting to advertise the Pek¬ 
ing Palace was marked by the Deputy Clerk as Plaintiffs’ 
Exhibit No. 1 for identification.) 

• • • • • • • * • I * 

i 

Q. Now, Doctor Liu, I show you a card that has b£en 
marked Plaintiffs’ Exhibit No. 1 for identification and ask 
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you if you have seen that or something identical with it 
before? A. Yes. 

Q. And w’here did you see that? A. I see it in the Peking 
Temple cocktail lounge room. 

Q. And where did you see it ? A. I see it on the table, 
also on the telephone stand and also I saw’ the same 
art- 

34 Q. Well, just a moment. You saw this on the—on 
what, the various tables throughout? A. Yes, sir. 

Various tables. 

Mr. O’Donoghue: I would like to offer this in evidence. 
Mr. Finney: No objection, sir. 

The Court: It w’ill be admitted. 

• •*•*••#** 

Q. Now, w’hat else did you see, Doctor Liu? A. I saw 
the artist draw’ the big cards, somewhere about three feet 
and two feet or by three feet. 

Q. And where did you see that? A. I see him put it on 

the window. Then later on I see- 

Q. On the window. Was it so people inside could see it 
or people outside can see it? A. Outside can see it, sir. 

Q. And do you remember what this sign said? 

• ••••••••• 

35 The Witness: I saw the sign. The same w’riting 
as the cards. Duplicate the words. We will open a 

new’ house, a restaurant, Peking Palace. The management 
of Peking Temple, Incorporated. 

By Mr. Donoghue: 

Q. And when did you see this sign? A. December 22nd. 

• ••••••*•* 

Q. Now, to your knowledge, had the restaurant given 
permission to anyone to put those signs or cards there? 
A. Not that I know, sir. 

Q. Did you give permission? A. No, sir. 

Q. Now, do you know when the Peking Palace opened 
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for business? A. I think it is January 17th, Saturday. 
That is what I remember. 
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Q. 1955? A. 1955. 


Q. Now, did you do anything when you discovered these 
signs and cards? A. I called Colonel Lee, the board of 

director, the member of the board of director. 

7 # | 

Q. For what purpose ? A. Find out who give the author¬ 
ity for the Peking Temple management to print the qards. 
Q. Now, what action did the—what action other than 
that did the restaurant take upon discovering these 

37 signs—the sign and these cards? A. The restaurant 
closed, closed the kitchen to serve the food to Peking 

Temple, Incorporated, right away on account of the cards. 

i 

• • * * • • • * • | * 

Q. Now, since the opening of the Peking Palace, dcj you 
know whether or not any confusion has resulted fronji the 
use of the same name? 

Mr. Finney: I object to that. I think he ought to be a 
great deal more specific, your Honor. 

38 The Court: I think the question is a proper!one. 
The objection is overruled. 

The Witness: I had three times people call, call us,j “Is 
your place Peking Palace”? I say, “No, ma’am. Peking 
Palace is in the Porter Street”. Also I have three d>cca- 
sions the customer come in asking for the parties Which 
they give the reservation in Peking Palace. 

I remember March 17th, Congressman Holt gave a party 
in Peking Restaurant. Several of his guests, congress¬ 
mans, went to Peking Palace looking for the party. 

Mr. Finney: Objection, your Honor. We are getting 
over into hearsay again, I am quite sure. 

The Court: I think it has to be within the witness’ own 
knowledge. 

Mr. Finney: May we have something to show that it is 
within his knowledge, your Honor? 



The Court: You may explore that point on cross-exami¬ 
nation. If it is hearsay the Court will not consider it, 
Mr. Finney. 

By Mr. O’Donoghue: 

Q. Now, do you or do you not ever get mail intended 
for the Palace or do you know anything about that? A. 
Not I know. 

Q. Now, Doctor Liu, is any portion of the busi- 

39 ness of the restaurant carry-out orders? A. Yes, 
sir. 

Q. What proportion would you say? A. Ten to fifteen 
per cent. 

Q. And how, how is that business carried on? A. We 
have several order called up, cancelled. Nobody come 
pick up. 

Mr. Finney: I object to that, you Honor. In the first 
place it is not responsive. In the second place it is mere 
speculation. 

The Court: I don’t think the answer is responsive. I 
don’t think the witness understood your question, Mr. 
O’Donoghue. 

Mr. O’Donoghue: No, I am afraid not. 

***#•*•*•• 

40 Q. Doctor Liu, do you know what a carry-out 
business is in relation to your restaurant? A. Yes, 

sir. 

Q. WThat is that? A. Order by telephone. Then 

41 they come to the restaurant and get it to bring it 
home to eat it. 

Q. I see. 

Now, do you have any of that kind of business at the 
Peking Restaurant? A. Yes, sir. 

Q. Now, how much of it do you have? Wliat percentage? 
The Court: The witness has answered that question. 
He said ten to fifteen per cent of the business. 
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Q. And does it ever—has there been any change in! the 
handling of that business or any trouble about it or any¬ 
thing of that sort since the establishment of this new Pe¬ 
king Palace Restaurant? A. There have been which the 
people ordered the food. Nobody come to claim for it. 

* • • • # • • # • • 

i 

42 Q. Had that occurred prior to the establishment of 
the Peking Palace Restaurant? A. No, sir. 

Q. How often does it occur now a days? A. Three tpne, 
two, three time a week. 

Q. Now, Doctor Liu, on your—do you have something 
on your menu called “00 soup”? A. Yes, sir. 

Q. And how is that written? Just two 00s? Is thatjit? 
A. Two zeros. Zero soup. 

Q. How long have you had that on your menu? A. We 
had that name being written since we opened. 

Q. And do you remember how you happened to use that 
name? A. Yes, sir. 

Q. What were the circumstances on which that was in¬ 
troduced in the menu, onto the menu? A. Mr. Tang, iPy 
Tang, he came to the restaurant one day. 

* • * • * • * * # i • 

! 

43 He came to the restaurant one day. He said,;“I 
tried to order soup on the menu. They give up— 

give me a soup which is vour cook, your chef make”. 

So Mr. Lo, one of our partner, also the chef, he make the 
soup himself. He invent many soup, the soup, 00 soup. 

By Mr. O’Donoghue: 

I 

Q. And how was the name for it selected? A. We 
couldn’t find no name for the soup. So we just name two 0 
soup. 

Q. Now, have you examined the menu of the Peking pal¬ 
ace Restaurant? A. I saw once. 

Q. And did you notice whether or not that joc- 

44 curred on that menu? A. On their family dinner for 
six people they put 00 soup. 
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Q. Now, on your menu what is item No. 31? A. It is 
tsa- 

The Witness: Just a minute. 

Mr. O’Donoghue: That is spelled T-s-a S-a-n-g 
S-h-a-n-g. 

The Witness: Tsa Sang Shang. 

By Mr. 0 ’Donoghue: 

Q. And what, what does that consist of? A. It is com¬ 
bination with chicken and the poultry, pork meat and the 
beef, shrimp with vegetables. 

Q. Now, how long has that been listed as No. 31 on your 
menu? A. Since we started business. 1947. 

Q. And do your customers ordinarily call for it by name? 
A. Call for it by number since they cannot pronounce the 
name very, very well. So they just ask for No. 31 from 
the menu. 

Q. And let me ask you this Dr. Liu: 

What proportion of your customers are Chinese, and 
what proportion non-Chinese? A. I presume five per cent 
Chinese people. 

45 Q. And does that mean that the balance are not 
Chinese? A. Is not Chinese. 

Q. Now, have you examined the menu of the Peking Pal¬ 
ace? A. Yes. I- 

Q. And do you know what No. 31 is on that menu? A. 
Yes. 

Q. What is it? A. It is Tsau San Sien. 

Q. That is the same thing as No. 31 on yours? A. Yes. 

Q. How’ is the name—how was the name “Peking” se¬ 
lected for vour restaurant? A. We started business in 
1947 and my partner, we all decided to pick “Peking” as 
our Peking Restaurant name. 

Q. Did it have any particular significance? A. When 
the partner pick out the Peking, he suggest we use the 
Peking Restaurant. 

Q. Now, have you ever considered opening any—you or 
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your partners ever opened or considered opening i any 
branch restaurants or—in Washington? A. Yes, sir. 

Q. And when was that? A. In H Street, North¬ 
east. 

46 Q. When? A. I cannot remember the year. ! 

Q. And were you in that venture ? A. No. Three 
of my partner invested money in that. 

Q. And what was the name of that? A. Called New 
Peking Restaurant. 

Q. And did they ask you about using the name or I was 
there any discussion about that? A. Yes. They asked me 
to give the permission to use that name. 

Q. And how long did that operation continue, if j you 
know? A. I forgot how long. 

Q. Now, does the name, 00 soup, as far as you know, 
occur on any other menu in Washington? A. Also Seven 
Seas Restaurant. They also use 00 soup. 

Q. And under what circumstances do they use it?| A. 
They all asked permission from the Peking Restaujrant 
partners. 
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Cross-examination. 


48 Q. Well, didn’t you testify this morning thatithe 
five of you were partners up until it was incorporated 
in December 1954? A. I don’t remember. 

Q. You don’t remember what you said this morning? A. 
I remember I said we had a partner—five partner when 
we start. 

Q. Well, I will ask you now. 

Was there a time when you didn’t have five partners? 
A. Yes, between change hands for the partnership. Sijnce 
my wife is citizen I transfer my stock, my partnership 
to her. 

Q. Transferred your partnership to her. 

Then as of November, 1954, were you a partner in Pe¬ 
king Restaurant? A. November? I think I was. 
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Q. How about October? Were you a partner in October, 
1954? A. I have to go check my record. 

Q. Did you have any interest at all in the Peking Res¬ 
taurant? A. My wife had all. 

Q. Do you have any interest in it now? A. My 

49 wife got all the shares. 

Q. Then you are not an officer of the corporation? 
A. I am on the board of director of the Peking Restau¬ 
rant, Incorporated. 

*•••*•••#• 

Q. Mr. Liu, I show you a photostatic copy of a paper and 
ask you to look at it. 

Is that or it that not a check to the Peking Restaurant, 
Incorporated, dated February 27th, 1953, for $3,000 signed 
by Mr. Lung, and is that your signature? A. Yes, sir. 

Q. And it shows “Peking Restaurant, Incorpo- 

50 rated, by John Liu” does it not? A. Yes,- 

*•••*••#•• 

.Q. And that is dated in ’53? A. Yes. 

Q. Now, Mr. Liu, did you receive the proceeds of 

51 that check? A. Yes. 

Q. What was that for? A. For the build Peking 
Temple cocktail lounge. 

#••••••«#• 

55 When the Peking Temple was incorporated you ar¬ 
ranged with the Peking Restaurant for it to have 
permission to use the name Peking Temple? A. Yes. 

Q. Were you at this time a partner in the Peking Res¬ 
taurant? A. Yes. 

Q. With whom did you make the arrangements for the 
use of the name Peking by the Peking Temple? A. With 
the three—four of the partners. 

Q. And they said it was all right? A. Yes. 
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56 Q. Mr. Liu, I show you Defendants’ Exhibit jNo. 
4 which purports to be a translation of an adver¬ 
tisement appearing in the Chinese language newspapei: in 
New York. 

And I ask you to read that, the Chinese and theil in 
English and to tell us if that is a true translation. A. fes. 

Q. You agree that that correctly translates it? A. Yes. 

Q. And does it not say this is an announcement by jthe 
Peking Restaurant of Washington, D. C. : 

“Now there is a Peking Temple, Incorporated, of Wash¬ 
ington, D. C. which is establishing at 5520 Connecticut 
Avenue, Northwest, Washington, D. C. a cocktail louhge, 
which is to be opened in the month of April. Although 
this restaurant is a close neighbor of Peking Restaurant, 
the internal organization and everything are inde- 

57 pendent and has nothing to do with Peking Restau¬ 
rant. 

“Fearing that the public would fail to understand this 
fact, we therefore especially make this announcement! in 
the newspaper. 

“Our Restaurant address is: 5522 Connecticut Averiue, 
Northwest, Washington, D. C.” 

Did you cause that to be in the paper, sir? A. There is 
one point I want to point out. 

The Court: No. Just answer the question. 

Did you cause it to be inserted? 

The Witness: Yes. 


Q. Now, when the Peking Temple, Incorporated, was Or¬ 
ganized did it immediately open for business? A. No. j 
Q. When was it incorporated? A. February 9th, 19p3. 
Q.-And when did it open for business? A. July 28tl}.— 
I forgot that exact date. 


65 Q. Mr. Liu, at the meeting of February 9th, 4id 
the stockholders suggest that you ought to put! in 
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your own kitchen in the Temple! A. Someone suggested 
it. 

Q. Was there some talk about it at the meeting—I mean, 
at which you were present was there some talk about the 
fact that you weren’t making any money in the Temple! 
A. Not making enough. 

Q. Well, as a matter of fact, you weren’t making 

66 any, were you! A. We make some. 

Q. Do you recall it! A. I recall we made some. 
Q. For what month in 1953 did the Temple make money! 
A. I think three or four months. 

Q. Did they ever make as much as $10! A. Well, any¬ 
way, make money. 

• #**••**** 

67 Q. Well, in the beginning what was the arrange¬ 
ment! A. That the Peking Temple cocktail lounge 

room could be charged ten per cent higher on every bill 
over Peking Restaurant. 

Q. But in the beginning you just now said they were 
going to be permitted to add ten per cent on their menus! 
A. Yes. 

• **••••••• 

70 Q. Peking Restaurant is located in an arcade, is it 
not, Mr. Liu! A. That is right. 

Q. I show you a picture and ask you if that is a fair por- 
trayel of a picture of the front of your restaurant, Peking 
Restaurant! A. Yes. 

Mr. Finney: I believe counsel has seen these. 

If it please you, sir, may this be marked as Defendants’ 
Exhibit No. 5! 

(Thereupon a photograph of Peking Restaurant was 
marked by the Deputy Clerk as Defendants’ Exhibit No. 5 
for identification.) 
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Mr. Finney: And this as Defendants’ Exhibit No. 6? 

(Thereupon a photograph of Peking Palace was marked 
by the Deputy Clerk as Defendants’ Exhibit No. 6 for iden¬ 
tification.) 

Mr. Finney: And this as Defendants’ Exhibit No. 

(Threupon a photograph of Chinese-American Restau¬ 
rant was marked by the Deputy Clerk as Defendants’' Ex¬ 
hibit No. 7 for identification.) 

• * * * • * • • • • 

I 

71 Q. Now, Mr. Liu, I show you the picture of the 
front of Peking Restaurant. 

Do you agree that that is a true portrayal of its front? 
Mr. O’Donoghue: I will stipulate to all of that if it will 
save any time. j 

The Court: Very well. It is stipulated that it is a jfair 
portrayal. 

What is the exhibit number, Mr. Finney? 

Mr. Finney: That is No. 5. I believe counsel stipulated 

that No. 6, the Peking Palace,- | 

Mr. O’Donoghue: Yes. 

The Court: Is a fair portrayal of the Peking Palace, j Is 
that correct? 

Mr. O’Donoghue: Yes, your Honor. 

The Court: Very well. 

By Mr. Finney: 

Q. Now, I ask you about this sign at the top of the 
name of your restaurant, Mr. Liu. 

WLat do those Chinese characters mean? A. Peking 
pavilion. 

72 Q. Pavilion? A. Yes. Peking pavilion. 

Q. Excuse me. Do you speak Mandarin? A. I'sTot 
very good. I speak it. 

Q. Well, you read old Chinese, do you not? A. Yes, iir. 
Q. Can you say in Chinese the words that are indicated 
by that sign? 

• * * * • * • • • ! • 

i 

i 
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Q. Will you say in Chinese what those characters mean? 
A. Bai Jing Lo. 

Q. Bai Jing Lo. 

Now, I show you the Peking Palace and counsel 
73 agrees that that is a proper picture of it. 

Will you look at the Chinese sign of Peking Palace 
and can you tell me what that means in English? A. That 
is also Peking pavilion or parlors. 

Q. And doesn’t that mean “north palace”? A. You may 
translate it in “north palace”. 

Q. And doesn’t your own sign actually mean “building 
of north capitol”? A. No. Peking pavilion. 

Q. Now, will you say in Chinese the words that this 
sign— A. Pi Kung. 

Now, will you say for me in Chinese the -words “White 
House”? A. Bai Kung. 

• *#***•••* 

84 Q. Now, ho-w long were those cards up there, to the 
best of your knowledge? A. I didn’t quite get. 

Q. Ho-w long were those cards on the tables to the best 
of your knowledge? A. Two days. 

Q. What days were they there? A. The card didn’t take 
away about three or four days. They put on the table for 
two days. 

Q. You mean, part of one day and part of another? A. 
Part of—they collect and put in one pile on the telephone 
stand for several days before they take away. 

Q. I want to know how long they were on public display. 
A. Two days. 

85 Q. Well, I am talking about the 22nd of December 
now. 

You don’t know if they were there in the morning and 
you don’t know if they were there in the evening. 

Is that right? A. I saw the cards out there. 


Q. You saw them there. That is agreed. You saw them 
there one time. 

Is that all? A. I saw them on the table. 

Q. One time? A. For several days. Until they take 
away. That is only I can say. 

Q. Were they on the telephone table in a pile? 

86 Is that what you mean? A. That is later on. |But 
first on the table. 

Q. You said they were there on the 22nd of December. 
Is that right? A. It is kind of confused. I don’t re¬ 
member. 

Q. Were they there on the 23rd of December? A. Yes, 
it is still on there. 

Q. Were they there on the 24th? A. No. The 24th, ijhey 
put on the telephone stand. 

• * # * • * • • # i * 

i 

87 Q. You say you were a partner in the Peking Res¬ 
taurant ever since it started? | 

i 

• * * * • • • # * • 

88 Yes. Yes. 

• • • • • • • # # * 

j 

Q. And, of course, it is a corporation now? A. Yes, sir. 
Q. And I believe you said Mrs. Liu holds stock in !the 
corporation? A. Yes, sir. 

Q. But you don’t hold any? A. I don’t hold any. 

Q. So that you are not a partner any more? A. No, sir. 
Q. Now, when were you last time a partner? A. I, I 
don’t remember very exactly the date. I transferred imy 
partnership to my wife. 

• * • • • • * * # • 

90 Q. Of your own knowledge do you know whether 
the Peking Restaurant operated at a net profit oj: a 
loss for 1954? 

Mr. O’Donoghue: Your Honor, I object to this and I vpill 
say why. It is because our theory of the case is that if a 
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person or a corporation improperly appropriates the prop¬ 
erty of another, that is to say, their name and uses it, the 
proper measure of damages then is an accounting for the 
profits of the wrong user rather than for the plaintiff 

91 to he required to prove that it was operating at a 
profit or that it, in fact, lost money by the operation. 

Now, for that reason I think that if we have not gone on 
that theory before I am willing to go on that theory now. 

The Court: What do you say to the objection, Mr. Fin¬ 
ney? 

Mr. Finney: In the first place, your Honor, I am sure 
it is well settled law that even if it were shown that we had 
been guilty of un unfair trade practice, the mere allega¬ 
tion from which losses can be inferred is not enough. 

I think losses have to be proved, but I am very much 
intrigued by what counsel has just said. If he is abandon¬ 
ing all of the rest of his case except that one item on which 
he says his theory rests we might shorten this trial a great 
deal. 

• #•*•*•*** 

92 The Court: Do you want to amend your plead¬ 
ings, your claim for damages, limiting it to a claim 

for damages for profits resulting from the appropriation of 
the plaintiffs’ roperty, that is, the name “Peking”? 

Is that correct? 

Mr. O’Donoghue: I want also punitive damages, your 
Honor, but I don’t want to prove actual loss on the part 
of the plaintiff corporations. 

Mr. Finney: As I said, your Honor, I was intrigued 
by counsel’s statement. I wondered if that meant that he 
was withdrawing all allegations as to display of announce¬ 
ments, allegations as to the theft of mailing lists and alle¬ 
gations as to the improper copying of menus. 

And if he is willing to rest his whole case on the point 
of law based on his allegation and our admission that we 
are using the name “Peking” as part of our tradename— 
now, is that what he wants to do, your Honor ? 


93 Mr. O’Donoghue: Apparently Mr. Finney misap¬ 
prehends my remarks. I merely wish to state the 
theory of damages, not to say that the wrong did not (Con¬ 
sist in all these various items which it, in fact, did codsist 
in, but that by these unfair trade practices they received 
a profit that should be paid to the plaintiffs. 

So I don’t want to abandon that and, of course, I dbn’t 

7 

see how it could possibly be interpreted—by remarks ccfuld 
be interpreted to mean any such thing. 

The Court: It is the Court’s conclusion, Mr. Finney, tjhat 
Mr. O’Donoghue, in spite of his statement, wants both the 
doughnut and the hole in this case. 

• • • • • • • * * i • 

100 Q. Do you know, Mr. Liu, if there are any other 
restaurants in the United States that use the name 

i 

“Peking”? A. I knew Peking House in New York. 

• * • * * # * * * m 

102 Q. And northern cooking is known and identified 

103 all over the world as Peking cooking, isn’t it? i A. 
No, sir. They have Kangting cooking, Kanose cook¬ 
ing. Never people say Peking cooking as northern cooking. 

Q. Well, didn’t you say that you had been for a gpod 
many years purveyors of northern type cooking? A. Yes. 
Q. In the Peking Restaurant? A. That is right. 

Q. And that the name meant a great deal to you becajuse 
of that? A. Because the tremendous—is a good deal to us. 

Q. Because the name means northern to you. Isn’t that 
right? A. No, sir. 

i 

• * • * # * * * #!• 

| 

104 The Court: The witness said that one of his part¬ 
ners who was from Peking suggested the n^me 

“Peking Restaurant”. 

• #***#**# 

Q. And he was from Peking? A. Yes, sir. 

Q. Peking, China? A. Yes, sir. 


* 
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Q. There is such a place? A. Yes, sir, there is a place. 
Q. Now, how far did you say Peking Palace is from 
Peking Restaurant and Peking Temple? A. I think it is 
about nineteen, eighteen block. 

Q. Would there be—would that be, in your estimation, 
about a mile and a half? A. I don’t know. 

Q. You don’t know. Do you know how many, if any, 
shopping centers are between the two places? A. One. 
I remember one. One. 

105 Q. There is a shopping center where you are lo¬ 
cated near the Chevy Chase Circle, isn’t there? A. 

Yes. 

Q. And then there is one near where the Peking Palace 
is located, isn’t it? A. Yes. 

Q. And there are two more in between, aren’t there? 
A. No. One. 

*#«*•••••• 

116 David T. Lee 

• ***•••*•• 

[Direct Examination] 

Q. Now, what is your position, if any, in the Peking 
Temple, Incorporated? 

********** 

A. I am a secretary. 

********** 

117 Q. Prior to the time of the establishment of the 
Peking Palace Restaurant, had you had any dis¬ 
cussion with Mr. Lung or Mr. Dietrich concerning the 
establishment of a—of their establishment of a restau¬ 
rant? A. Yes, I did, with Mr. Lung. Not with Mr. 

Dietrich. 

118 Q. And do you remember when such discussions 
were held? A. Must be in early December. If not 

middle December, it is early December. 

Q. Of what year? A. 1954. 

********** 
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Q. Now, as nearly as yon can remember, Colonel, will 
you tell the Court what was said at those—at that meeting? 


A. He explained to me on the condition at that time of 
Peking Temple. 

Q. When you say “he” who do you mean? A. I refer 
to Mr. Lung. 

And then he told me the Temple was in a bad situation 
because of the food. We do not have a kitchen to 

119 serve food. And, and also he had a temporary 
agreement which he signed with Peking Restaurant 

for only two months which expires end of December; 

After that the Temple may not have privilege of the 
discount. If we didn’t have the discount we couldn’tjmake 
any profit in the business. 

So we discussed to install a kitchen of which I agreed 
only if we couldn’t get this discount. Then he talk pbout 
ABC license. He say ABC Board knowing this two firms 
are separate, they might not continue the license if we 
don’t do anything, if we don’t put a kitchen or we don’t 
have any other means, arrangements made. 

And then I think at that time Mr. Yuan came inj He 
came in late. And we talk about—he told us he is go^ng to 
buy a restaurant called Sea Fair. It is the same restau¬ 
rant now called Peking Palace, and he told me approxi¬ 
mately the price. 

And asked about whether I think that is a good buy, a 
good location, and I told him I have dined in that plac^ and 
it is a nice place, but I told him the price was too high 
and no parking space. 

And he said, he expressed that if I and Mr. Yuan want 
join him we are welcome, but I told him I don’t like the 
price. I don’t like no parking and that place was next to a 
fire station. 

120 It is bad for patron to park any car. 

The Court: I don’t understand, Mr. O’Donoghue, 
who is speaking now. Is this Yuan or Lung? Is this the 
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defendant, Lung, who says he Is going to buy the Sea Fair 
Restaurant? 

Mr. O’Donoghue: Yes, your Honor. 

The Witness: Mr. Lung. 

The Court: Oh. 

The Witness: And then he is talk about- 

By Mr. O’Donoghue: 

Q. This is Mr. Lung talking? A. Mr. Lung said he is 
going to name that place Peking something. He didn’t 
have the full name. I asked him why. He said he wanted 
to get the business from Peking. 

I told him if I were he, I would name something like 
Ta Han Yuan. It is a very popular Chinese name or any 
other Chinese popular restaurant name. I don’t like to use 
some other’s name. 

And I also told him that he might get in trouble with 
using somebody’s name. He said, “I just w T ant to get 
their business”. It is kind of- 

Q. Whose business? A. Peking Restaurant business. 

That is all about the conversation that evening. 

121 Q. Now% how’ long did Mr. Dietrich continue in 
his position as president and treasurer? A. He send 
a registered letter special delivery on the 17th, almost mid¬ 
night, to my w r ife. I opened the door and I look at it and 
it is his resignation, effective on the 20th. 

Q. Of w’hat month. A. December. 

Q. Is that 1954? A. I think I—1954. I received that on 
the 17th. 

123 Q. Now, do you know’ w’hether or not any, any 
cards such as Plaintiffs’ Exhibit No. 1 were ever 
placed on the tables in the Peking Temple? Have you ever 
seen that before? A. Yes. 

Q. And w’here did you see them first? A. I heard about 
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this first. Mi. Liu from Peking Restaurant, Joh|i Liu, 
called me by telephone December the 21st. 

I remember that distinctly because when he called me 
telling me there was a card placed on the table of Peking 
Temple Restaurant. 

Q. Did you ever see it there! A. I didn’t see it that 
day but I saw it the next day. 

Q. And where did you see it! A. I saw the carjd was 
on every table, every booth, in Peking Temple cocktail 
lounge. 

Q. Now, did you see any other printed material there? 
A. Well, back of this same kind, about a thousand, 

124 maybe five hundred to a thousand stacked u$ there 
on the telephone both next to the telephone booth, 

a large enlargement of this card made up like a sign was 
inside of the restaurant. 

Q. Had you ever had any discussions with Mr. Lung or 
Mr. Dietrich about putting cards on the tables? A. Well, 

after I got telephone call from- 

Q. Prior to that time, had you ever had any discussion? 
A. No, no. We never talk about anything about c^rd of 
Peking Palace. 

Q. And after that time did you have any discussion with 
them? A. After which time? 

Q. After you saw them on the tables. A. Well, I had 
telephone conversation with Mr. Lung before I saw this 
card. I called him up and I asked him who authorized the 
card, and I think that is a very bad thing to do. 

I asked him to remove it. And also I gave a Call to 
Mr. Yuan, another director, asked him whether he author¬ 
ized the card and he said he didn’t. 

125 Q. What did Mr. Lung say when you telephoned 
him? A. Well, first, he said he didn’t know ijt, and 

then he said doesn’t see anything wrong to do it, to! print 
the card, put on the table. 

I explained to him he doesn’t own that cocktail lounge 
and he has no right to, and I insist he should tell somebody 
to remove it. 
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And then he said he would. That is, that is late. I think 
either—I think it is the late December the 21st. 

Q. Had there ever been a meeting of the board of direc¬ 
tors that you attended where any discussion was had of 
the Peking Temple obtaining new premises? A. No. 

126 I never attended any meeting, discussed anything 
about moving. We—in fact, we never discussed 

about moving. 

Q. Was there ever any authorization by the board of 
directors for the setting up of a new establishment? A. 
No. We never had any meeting or decision or even think¬ 
ing to move, because the cocktail lounge is there. The deco¬ 
ration, the fixtures, everything is there. How can you 
move it? 

It wouldn’t be worth anything if you move it. So we- 

Q. Well, was there ever any discussion or authorization 
of opening another place by the Temple? A. No. No such 
authorization or discussion, as I know. 

Q. Colonel, where do you draw your clientele from at the 
Temple? Where do your customers come from? A. Well, 
most the customers, I would say ninety-five per cent are 
from Peking Restaurant. That was understanding before 
we even opened this cocktail lounge. 

Q. And what are they? People who want some drinks 
with their food. Is that the idea? A. Well, Peking Res¬ 
taurant has been very successful in the past few 

127 years. A lot of customer went over there. Like 
myself, if I want to entertain I couldn’t bring liquor 

in there. And for that purpose we think that we have a 
cocktail lounge. 

A lot of people will have a drink first. Then go to eat. 
On that understanding we invested the money in this cock¬ 
tail lounge. 

Q. Do you know what part or parts of the city these 
customers come from? A. Pardon me, sir? 

Q. Do you know what part of the city these customers 
come from? A. The customer come all, I think, all over 
town. I have friends in the Army from Virginia. People 


even from Tokyo. Some people stationed there in Army 
or foreign service, they like some authentic Chinese food, 
they come to Peking. 

Q. Well, what type of Chinese food is served there? 
A. They serve the northern Chinese food. You can call 
it Mandarin Chinese food. 

Q. Prior to the time of the opening of the Peking Palace 
what other places in this area served that variety of food? 
A. Well, I came since 1939. As I can remember, there 
was a new Peking in the northeast area served the north¬ 
ern Chinese food, but that, that restaurant closed 
128 after one or two year’s operation. Changed haiids 
or closed. We never been there any more. Peking 
was the only place. | 

Q. Do you know who was running that place? A. Which 
place ? 

Q. The New Peking. A. I don’t know his name, bdt I 
knew they were connected with Peking Restaurant. I d^as 
told- 

Mr. Finney: I object. 

The Court: Your objection is sustained. 


By Mr. O’Donoghue: 

Q. Were there any other places around Washington 
serving the northern Chinese type of cooking prior to the 
opening of the Peking Palace? A. No. 

Q. Now, does Peking denote national—or denote a par¬ 
ticular type of Chinese cooking? A. No. 

Q. What type of cooking or food was served in the Pek¬ 
ing Restaurant in the Peking Temple? A. I am from Tjen 
Tsien in the north, only eighty miles from Peking, and in 
that area in China we classify the northern food Peking as 
serving the northern food in general. 

Q. Well, does Peking mean northern food? A. No. My 
home town is Tien Tsien. We have Tien Tsien style 
cooking. 

129 Peking definitely cannot represent our northern 
food. 
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Q. Is Peking the name of a city in China? A. Yes. 

Q. Now, how long has that been the name of a city in 
China? A. Peking was named—the meaning of it is 
“northern capital”—was a capital ever since a couple thou¬ 
sand years ago until the revolution. 

Q. What year was that? A. That is forty-six years ago 
we had a revolution. Then we made our capital- 

Q. In 1909? A. Forty-six year ago. 1955. 1909. And 
then we had the capital moved to Nanking. The means 
“southern capital”. So we change the name of Peking into 
Peiping. 

Q. When was that change made? A. That name was 
changed seventeen years after the revolution. 1926. 
Changed into Peiping to make that like an ordinary city 
instead of capital. 

Q. And how long did that name continue for the city? 
A. Until the Communists took over. I think—I don’t know 
exactly month they changed. I think, 1949, they move back 
the capital to Peiping and call it Peking again. 

Q. Has the Nationalist government, as far as you 
130 know, changed the name? A. No. The Nationalist 
government don’t call- 

Q. So in 1947 was there any city or town in China that 
you know of called Peking? A. No. Should be called 
Peiping. Spelling, P-e-i-p-i-n-g. 

Q. After the—after your telephone conservation of the 
22nd with Mr. Lung, when did you next talk to him about 
this matter of the cards and so forth? A. 22nd I went 
over there. I saw the cards still on the table. Then by 
six o’clock I called Peking Temple. Mr. Dietrich answered 
the phone. 

I asked for Mr. Lung. He wasn’t there. Mr. Dietrich 
answered the phone. I asked why the card was not re¬ 
moved. He said nobody told him should be removed. 
After that the next day we called a meeting, all stock¬ 
holders, directors were present. 

And that time we tell him about this card. That is 23 
December. 
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Q. And what other discussion occurred at that meeting 
with Mr. Lung and Mr. Dietrich? A. It is a long meeting 
and we discussed the first Peking Restaurant stop serving 
food. What we going to do. 

Q. Have you received any notification of that, of 
131 the intention of Peking Restaurant? A. Yes, we did. 

Q. What form did that take? A. Letter form. 
We received a letter addressed to Peking Temple inform¬ 
ing us that we violate the agreement; they are stopping the 
serving food. 

* * * * * * * * * I * 

135 Q. Colonel Lee, what arrangements has now been 
made between the Temple and the restaurant? A. 

Since I bought the shares, I- 

Q. When was that? A. The end of December. 

Q. Yes? A. I arrange with Peking Restaurant 

136 for them to take over the management and jgive 
Peking Temple only ten per cent on liquor alonel 

We will not receive anything from food sale. 

Q. And that is the way it is operated at the present time? 
A. Yes. 

Q. And has been since when? A. Since February the 
loth, since the day they obtained the liquor license. In 
other word, we are leasing the furniture, the equipment 
and the bar to them and get a small return. 

i 

* * # * * * • * * * 

I 

[Cross Examination] 

143 (Thereupon a document identified as a financial 
statement of Peking Temple was marked by the dep¬ 
uty Clerk as Defendants’ Exhibit No. 12 for identification.) 

* * * * # * * * * 1 * 

144 Q. I show you, Mr. Lee, what has been marked 
as Defense Exhibit No. 12 and ask you if you recog¬ 
nize it? A. I remember I receive something like this. Until 
I compare it I do not—I cannot say this is exactly what I 
received unless I check. 

Something like this file I received. One sent to my yife. 


j 

i 
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Q. Well, this does show a net loss of $1,825.77 for the 
year ’53, does it not? 

Mr. O’Donoghue: I object to that, your Honor. 

The Witness: I cannot remember. 

The Court: Just a minute. 

Mr. O’Donoghue: If the document is to go into evidence 
it will show whatever it shows. The witness has denied 
ever having—does not know* whether he has ever seen it 
before. 

So what it may show, I don’t think the witness should 
be asked to testify to. 

The Court: What do you say, Mr. Finney? 

Mr. Finney: I think it goes to credibility. 

The Court: The Court has nothing before it as to the 
nature or authenticity of the document. 

I will sustain the objection. 

********** 

180 Q. Did you have knowledge that Mr. Lung had 
made some preliminary negotiations, looking to the 
purchase of the D. C. Catering Company? A. Well, he 
mentioned that to me in his apartment. That his own 
venture. He welcomed myself and Mr. Yuan to join him. 
Then he didn’t mention it any more. 

Q. Then it is your testimony, I take it, that there was 
never any meeting of directors or stockholders at which a 
decision to move was made? A. Never mentioned the word 
“move” or move the restaurant. That is correct. 

##***#*##* 

188 (Thereupon a menu of Peking Palace Restaurant, 
New York, was marked by the Deputy Clerk as De¬ 
fendants’ Exhibit No. 15 for identification.) 

********** 

189 Q. What does it say there? A. “Peking and 
Shanghai Style”. 
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190 Q. What does it say there? A. “Specializing in 
Peking and Shanghai Style”. 

* * * • * * * * # * 

192 Q. If we assume that this is an authentic menu 
and then you see “Peking Style” on it, what would 

that mean to you? A. I think that is a mistake. Wr<pg, 
-wrong interpretation. It doesn’t know anything about 
China. 

Q. Peking style cooking doesn’t mean anything to you 
then? A. Not only to me, I think anybody from Chiina 
and from Peking. He can say “Peking duck” which is 
proper. Everybody knows but we don’t say “Peking style 
food ’ ’. 

Q. Is the Peking style food the same as— Aj It 

193 is not established in China. I don’t know about here. 

# # # * * # # * * i • 

I 

195 James T. Wang 

• • * • • • • * # ! • 

[Direct Examination] 

i 

Q. Are you connected in any way with the plaintiff, 
plaintiff, Peking Restaurant? A. Yes, sir. I am secretary- 
treasurer and stockholder. 

Q. And how long have you held that position ? A. Since 
January—December 28th it was incorporated and 

196 went in business January the 10th. Since January 
the 10th actually. 

Q. And prior to that time did you have any connection 
with it? A. Yes. I was executor of my mother’s estate, 
who w r as a partner, who passed away August the 21st, 1954. 

Q. And prior to that time did your mother or father hsive 
any interest in it? A. My father was one of the origina¬ 
tors to begin with. He passed away in February of ’51, 
whereas his partnership was transferred to my mother, j 
Q. Now, while you were acting as executor of yqur 
mother’s estate were you in any way active in the affairs 
of the— A. Yes. Even prior to being executor of her 
estate, while she was still alive, I did most of her -work for 
her in negotiating in the partnership. 
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Q. Did you work at the restaurant at this time? A. Yes, 
sir. 

Q. How long have you worked there? A. Well, prior 
to my service I was there a year which I entered in 1951 
and returned in ’54, end of February of ’54. I worked until 
present. 

Q. Can you tell me something of the clientele of the Pe¬ 
king Restaurant? A. Well, I can tell you that peo- 

197 pie come from all over Washington, the metropoli¬ 
tan area, and many from out of town. 

I have had many customers there from out of town who 
have been either with the State Department or either in 
service or been back to China. 

Q. Now, what is the make-up as far as Chinese and non- 
Chinese is concerned of vour customers? A. Our custom- 
ers consist of about five to eight per cent Chinese and the 
rest, not Chinese. 

Q. Do you know whether the restaurant carried on any 
advertising of any kind prior, prior to December 21st, let 
us say, 1954? A. Yes, they did. 

Q. And can you tell us something of the nature of that 
advertising? A. We went together with the Peking Tem¬ 
ple at one time, advertised in Bethesda newspaper about 
the new cocktail lounge serving liquor, having dinner, serve 
special parties, serve authentic northern Chinese food. 

We advertised in the Metropolitan Police and Firemen’s 
magazine, circus magazine, Shrine Circus, some of the 
school magazines and a few of the newspapers. 

Q. Were you at the restaurant on the 21st of De- 

198 cember 1954? A. Yes, I was. 

Q. And showing you Plaintiff’s Exhibit No. 1, I 
will ask you if you saw that on that day or at any other 
time? A. Yes, I did. 

Q. And when was the first time you saw that? A. This 
was about, approximately about 5:30, just about opening 
time for the cocktail—reopening time for the cocktail 
lounge. 


55 


I walked in there to see Sammy who was working in 
there. I saw these cards. In fact, they were built in a 
tent, more or less, one on each side. They were standing 
on tables. 

• • • • • • • * * i • 

So at that time when I saw this I picked one up, toojc it 
to the other side and started to read it. Found out that 
what it presented was about the new Peking Palace. 

By Mr. O’Donoghue: 

Q. Had you ever heard of the Peking Palace before ^hat 
time? A. No, sir, I hadn’t. 

Q- 

I 

* • • • * • * # #l« 

Did you see any other written material there at tjhat 
time similar to this? A. I saw a big placard made 
199 up of a sign, similar wording to this. In fact, I Saw 
it when I walked through the hallway one day. 

I saw them bring it in and place it on one of the bocjths 
and a few of the fellows in there looked at it and then agjain 
I saw it in the window, in the arcade facing so customers 
could see it coming in and our customers, going into our 
restaurant, would see it also when they passed back. 

Q. How long did the cards stay on the table to ypur 
knowledge? A. To my knowledge they stayed all of the— 
all of the evening of the 21st and most all of the 22nd] of 
December. 

Q. Now, when you saw this and read this what action did 
you take? A. After seeing it I got together with my part¬ 
ners and we discussed it and we decided to write the Pe¬ 
king Temple a letter informing them that we would cehse 
all food service to them starting the day of the 22nd. 

Q. Had anyone in the restaurant, to your knowledge* at 
that time or ever since ever authorized the use of the natne 
“Peking” in relation to the Peking Palace? A. No one] in 
our organization had given authorization, sir, to my knowl¬ 
edge. 


i 

i 

i 

i 
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Q. Now, do you know when the Peking Palace 

200 opened for business? A. Somewhere in January. 
17th. Around there, on the weekend. 

Q. And since that time you have continually worked at 
the restaurant, have you not? A. I have. 
*••*•*•### 

Q. Do you know whether or not there has been any mix- 
up or confusion between the two—three establishments 
since the opening of the Peking Palace? A. Yes, to my 
knowledge, I know for a fact that there has been confu¬ 
sion. 

201 Q. And what have you—what do you know as a 
fact about that? A. There have been cases where 

customers have called up on our Peking duck. They have 
to call a day in advance and order one. There have been 
cases where they ordered it and we got it all prepared and 
everything. 

It has to be prepared a day ahead of time. And no one 
came for it and we had the name and everything and they 
must have made a mistake in going to the wrong restau¬ 
rant. 

There have been cases where they called up and ordered 
food to go and no one has come by to pick it up. There 
have been other cases where there have been a big party 
and half of the party has gone to the Peking Palace and 
half of them coming up there, where their reservations 
had been at the Peking Palace or at the Peking Restaurant. 

Q. Have you had any inquiries from your customers 
about it or any comments from them? A. Yes, sir. 

Q. What about in regard to delivery of foods to the 
restaurant? A. There have been a couple of cases 

202 where the distributor has delivered to the wrong 
place. A case where the mung beans, which grows 

beans sprouts- 

• *•••••••• 


i 
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About the mung beans, there was consisting around ten 
bags which weighed a hundred pounds per, each, that Iwere 
delivered to the wrong place, delivered to us which actually 
was meant for the Peking Palace. 

There’s been cases with the Crown Supply. They jhave 
delivered to the wrong place to begin with. And Washing¬ 
ton Beef and Provision, they have delivered soijne of 

203 Peking Palace’s food—not food, but produce tp our 
place. 

Q. How about mail? Has there been any— A. Gfhere 
have been occasion where on or two letters have come there 
meant for the Peking Palace. 

I 

• * * * • • * # • ! • 

Q. Now, you testified to something about having a 
few orders for Peking duck— A. Yes, sir. 

Q. —and then the people didn’t come by. 

Peking duck is one of the most famous northern Chinese 
dishes in existence, is it not? A. Yes, sir. 

Q. And it carries the name “Peking”? A. Yes, 

204 sir. 

• * * • • * • • *|« 

205 Max Spiegelman 

l 

[Direct Examination] 

Q. Where do you live, Mr. Spiegelman? A. 2225 Osborn 
Drive, Silver Spring, Mary and. 

i 

• * * • * • • • • i • 

And where are you employed ? A. With the Tieman! Pa¬ 
per Company. 

• * * • * * * * * ! * 

Q. And what sort of products do you sell?! A. 

206 We sell products to restaurants like napkins, china- 
ware, silverware, soaps, and different kinds of jsup- 

plies like mops and brooms. 

Q. Did you sell such supplies to the Peking Restaurant? 
A. Yes, sir. 


Q. How long have yon so sold— A. For the last six, 
seven years. 

Q. And have you ever been a customer of that restau¬ 
rant! A. Yes, sir, not only myself but even quite a few of 
my relatives, too, and some friends. 

Q. And how often have you gone there ? A. Oh, I would 
say about once a week or sometimes even twice. 

Q. Have you ever heard of the Peking Palace! A. No, 
sir. You mean, it was in the same—in the same place? 

Q. Have you ever heard of it! A. Yes, I have. 

Q. And when did you first hear of that! A. Well, I was 
—I usually travel on Connecticut Avenue, sir, on Wednes¬ 
days. That’s the day I work. And, of course, I saw an¬ 
other Peking Restaurant. 

And I was under the impression that they opened 

207 up a new place and I was really surprised that they 
never told me anything about it. 

• *#*•••••• 

Q. You have occasion to go in there! A. Yes, sir, I did. 
Q. And what did you do when you went there! A. Well, 
when I went in, I went over to the manager. 

Q. Whom did you see! A. The gentleman here in this 
courtroom, sir. That (indicating) gentleman right there. 
Mr. O’Donoghue: Would you stand up, Mr. Lung! 

Mr. Lung: He pointed at me or him! 

The Court: Just stand up. Is this the gentleman! 

The Witness: Yes, sir. That’s the gentleman I saw and 
I went over and I congratulated him opening up a new 
place, and he said to me, “We have the best cooks and the 
best food”. 

And he didn’t talk to me any more. He excused himself 
and he walked away. 

• #*•••••** 

Q. And did you see any—did you see any of the— 

208 did you see any former employees of the Peking 
Restaurant! A. Yes, sir. I saw two waiters that 
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used to wait on me up at the Peking Restaurant in the 
fifty-five hundred block of Connecticut Avenue. 

Q. And did you form any impression of the relationship 
between the two places ? 

i 

• * * • * • * • 

I 

210 “Q. And did you form any impression of the rela¬ 

tionship between the two places?” 

Your Honor, I was under the impression that it was! the 
same place. I saw familiar faces—as a matter of fact, two 
waiters that used to wait on me at the old Peking. 


211 Q. Let me ask then if Mr. Lung, who you pointed 
out here, said anything to you which would have 

shown—which indicated to you that there was no relation¬ 
ship between the Peking Restaurant and the Peking Pal¬ 
ace? A. As I have said before, he said, “We have the best 
cooks and the best food”, and the gentleman excused him¬ 
self and took off. 

And I was just left standing, and naturally I walked out. 
Q. Did you make any inquiries of the management 

212 of the Peking Restaurant about— A. Yes, sir. 

Q. —the Palace ? A. I did go, as a matter of fact, 
the same day and I spoke to Doctor Liu, and, and I asked 
him why he didn’t tell me had opened up a new plac^. 

And, of course, he explained to me that the place had no 
connection with him and even then I was skeptical abofit it. 


Cross-examination. 

• • # • • • • • •!• 

I 

Q. And you sell to restaurants? A. Yes, sir. 

Q. And you have been selling to the Peking Res- 
212 taurant and to Mr. John Liu for about six year$? 
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Q. And then yon just went in to see what was going on? 
A. That’s right. 

Q. And you didn’t talk to anyone except Mr. Lung? A. 
That’s right. 

Q. And you were just there an instant or two? 

You 'were just there a very short while? A. That’s right. 
Q. And you based your impression upon the fact 

214 that you saw two cooks—two waiters there. 

Is that right? A. That is right. 

Q. The place didn’t look anything like the other one, did 
it? A. The name, it is “Peking”. I didn’t look at any¬ 
thing else, sir. 

Q. Well, did the front of the building look like the front 
of the other building? A. No, it couldn’t be. 

Q. It wasn’t in an arcade, was it? A. No, sir, it wasn’t. 

• ••••••#•• 

Q. In comparison with the Peking Restaurant, did you 
form any impression of how it looks? A. As it—in looks 
or anything else, sir? 

Q. In looks and just general lay-out. A. Well, it w'as a 
little different lay-out on the inside. 

Q. Now, you didn’t buy anything there, did you? A. No, 
I didn’t. 

215 Q. Have you ever gone back there to eat? A. No, 
I didn’t. 

Q. Have you ever taken your family or your friends or 
sent them there? A. To the one on Porter Street? 

Q. Yes. A. No, sir, I didn’t. 

Q. Then you haven’t ever been confused except for a 
brief instance as to the identify of the two places, have 
you? A. Well, as a matter of fact, sir, I—even after they 
explained it to me I still thought it had some connection 
with the other place. By the name, itself. Nothing else. 

Q. You were just determined to believe that. Is that 
right? A. Well, I have never seen any other Peking ex¬ 
cept that one on Connecticut Avenue, and I have been going 
there for years and so have a lot of my friends. 

• ••••••*•* 
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217 Jack Shulman 

• • • • • • • « • | • 

i 

Direct Examination 

! 

• • • • * • • • # | • 

Q. And where do you live, Mr. Shulman? A. I live in 
Foggy Bottom, 2622 K Street. 

i 

• * • • • • * # #i* 

Q. Now, have you ever been a customer of the Peking 
Restaurant or the Peking Temple? A. Yes, I have. 

Q. And for how long a period? A. Oh, I would s&y, 
about three years. Not long. 

Q. How often have you been there? A. Oh, go^h, 

218 I have been there an awful lot of times. I don’t 
remember. 

i 

Q. May I ask you how- you first happened to go there? 
A. A friend brought me there who had, during the war— 
was associated with certain Americans who were beilng 
taught Chinese for the purpose of strategic things and hlad 
got to learn about the Peking and had taken me there. 

Q. Now, did you used to eat in the Temple or the res¬ 
taurant? A. I ate possibly in the restaurant. On occasion 
when we wanted to have cocktails we would go in the 
Temple. We went there primarily for food though. 

Q. Now, have you ever heard of the Peking Palace? !a. 
Yes, I have. 

Q. And when did you first hear of that or know of that? 
A. Well, I saw the ads in the paper—I think in “This 
Week” magazine and I drove by there a couple of tinies. 

Q. Have you been in there? A. I went there once. "S-es, 
sir. 

Q. To dinner? A. No, to lunch. 

Q. To lunch. You had one meal there? A. Yes. 

Q. Now, when you saw it and saw the advertisements, 
did you form any impression as to the relationships be¬ 
tween the Peking Palace and the Peking Restaurant ? 

219 A. Yes, I did. 


i 
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Q. And what was that impression that you formed? 
A. Well, I thought I had remembered the name “Peking”, 
and then the Peking Temple and the Peking Palace—I 
just assumed that they had branched out. 

Q. And— A. I thought it was the same organization. 
Q. Now, how did you happen to go to the Peking Palace 
for lunch. A. Well, I had been going to the restaurant 
for a long time and I thought that I would try this branch 
for a change. 

Q. I see. A. I was driving by one day at lunch time 
and I stopped off. 

Q. Did you see any people in there that you had seen 
at the old place? A. Yes. Yes. That’s right. I did. 

Q. Who did you see? A. I saw there—Sam, I think his 
name is. The waiter. A little short fellow. 

Q. And did you see anyone else that you had seen pre¬ 
viously? A. No, I didn’t. 

Q. Did you make any inquiries there about whether 

220 or not it was— A. No. No, I was in a hurry. I 
just had lunch and went on my way. 

Q. And do you know now that it is not related to the 
Peking Restaurant? A. Yes. The next time I went there 
I discussed it with the original people I had been going to, 
and I told them it was a fine thing that they were expanding 
and doing so well. 

And they told me that it wasn’t their place. 

• ••«•••••• 

Cross-Examination 

Q. You just went there one time? A. That is right, sir. 

*••*•••**# 

221 Q. You don’t do any business for Peking Palace? 
A. Neither one. No, sir. 

Q. And you went there in response to an advertisement 
that you saw or you just happened to be driving by? A. I 
went for both reasons. It was sort of an accumulation. 
I, I—it was based on A the fact that I thought it was the 
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same place; B, that I had seen the ads and I thought they 
had a new place, or, so I thought at the time; and, C* be¬ 
cause I was driving by. 

Q. Did the place look like the Peking Restaurant? j A. 
No, not particularly. 

Q. Have you had long experience as a connoissemj* of 
Chinese food? A. No, sir. Just the last three years I ijave 
been eating there very regularly. 

Q. Do you know the difference between the various types 
of Chinese cooking? A. Well, roughly. I am no great 
expert. 

Q. I ask you, do you sometimes go to Chinese restau¬ 
rants and get served a different style cooking tjhan 
222 the Peking Restaurant? A. Well, we used to g<i) to 
restaurants that featured more—I don’t khow 
whether you call it Shanghai or Nanking or Cantoiiese 
kind of cooking, but we became very devoted to the Peking 
after we started going there. 

Q. Did the Peking suggest to you a particular type of 
cooking? A. Yes, it did. Particularly, I had noticed per¬ 
tain items on the menu at both places which, because I had 
never seen them anywhere else, led me to believe thajt it 
was- 


The Witness: I had learned to recognize that the restau¬ 
rants I had previously gone to omitted many of the dishes 
that I ate at the Peking, which I had noticed in both res¬ 
taurants. 


Q. Did you tell me or did I understand you that 
223 the Chinese restaurants where you had procured 
Shanghai cooking, Cantonese cooking, omitted dishes 
which you were able to get at the Peking Restaurant ? A. 
That is right. 


i 
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Q. And did the word “Peking” restaurant signify to 
you a particular kind of Chinese cooking? A. That is 
right, sir. 

*•**#*•**• 

Q. Do you know the various kinds of Chinese cook¬ 
ing and how they are designated? A. Well, just 
roughly. 

224 Do you want me to go into further detail? 

********** 

Q. Yes, if you know what they are. A. Well, I just know 
that there is roughly southern cooking or century cooking 
and northern cooking, and that I have never seen noodles, 
for instance, served in any of the non-northern type of 
cooking, where rice seems to be the major starch base. 

That would—there are differences, I know% between 
northern and southern. That is about all I know\ 
#*##**#*#* 

225 Ralph L. mil 
********** 

Direct Examination 

Q. And where do you live, Mr. Hill? A. 3801 Connecti¬ 
cut Avenue, Northwest. District. 

#•*#*#**•• 

Q. Have you ever been a customer of the Peking Res¬ 
taurant or the Peking Temple? A. Yes, sir, I have. 

********** 

Q. Either one or both. A. I have been a customer of 
both. 

Q. Have you been to both? A. Yes, sir. 

Q. And how long have you been going to either 

226 or both of them? A. We have been living at 3801 
for approximately three years and we patronize the 

Peking Restaurant up close to the circle, oh, maybe once 
in a month or once every two months. 
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Q. Now, have you—when did you first—no. Have you 
ever heard of the Peking Palace? A. Yes, sir, I haye. 

Q. And when did you first hear of that? A. In 

227 fact, I didn’t hear about it. Inasmuch as I liv4 only 
a block from it I pass by it at least two or three 

times a day and I saw them constructing it and building it. 

Q. Now, have you had occasion to go there for njieals? 
A. Well, we have a little Uptown paper there and I saw 
their opening date. I didn’t get there then, but I got:there 
a couple of days afterwards. 

Q. And did you eat there? A. Yes, I did. 

Q. Have you eaten there more than once. A. I ate there 
once. My wife and her party ate there twice. 

Q. And did you form any impression as to the relation¬ 
ship between that eating establishment and the Peeking 
Restaurant 

I 

* * * * * # # * *:# 

| 

and the Peking Temple ? 

The Witness: I thought they were the same actually, sir, 
because I—in fact, I though I would see Doctor Liu there 
'with a big smile on his face, but I didn’t. 

| 

228 By Mr. O’Donoghue: 

Q. Did you ask for him? A. I think I did. In f&ct, I 
am positive I did. 

# • * * * # * * • > • 

229 The Court: Did you notice any similarity— j — 
The Witness: No, sir. Personally, I didn’t.j 

• • • • • • • * • I * 

230 Jeanne S. Lee 

* # * # * * # # * j # 

[Direct Examination] 

Q. Mrs. Lee, will you state your name, please? A. 
Jeanne Scott Lee. 

Q. And you are the wife of? A. David Lee. 

Q. Colonel Lee, who has testified here today? A. Yes. 
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Q. Do you—are you a stockholder in the Peking Temple ? 
A. Yes, I am. 

Q. How many shares do you have! A. Twenty- 
five. 

231 Q. And how long have you had those shares! A. 
Since the beginning of the Temple. It was in July 

of ’53. 

Q. Have you ever been an officer of that corporation? 
A. Yes. I am a director and I have been secretary and at 
the present I am president. 

*•#•••••«• 

Q. Have you, as an officer or director of the Peking 
Temple, ever given any authority to the Peking Palace to 
use the name “Peking”! A. No, I didn’t. 

*••***•«•« 

233 Q. Did you ever give to anyone permission to put 
cards on the table in the— A. Never. 

Q. —Temple! A. No. 

Q. Or to put a sign in the window? A. No. 

*'• * # * * * • • • 

238 Q. Do you know anything about the receipt of a 
letter of resignation from Mr. Dietrich? A. Yes, 

I do. 

Q. And do you know anything about him being asked 
to stay on until the 23rd of the month so that he might 
attend the next board meeting? A. No, I don’t know that 
he was asked that. 

Q. You didn’t ask him? A. I did not. 

Q. Did you talk to him about it personally? A. No. 

Q. Did you see his letter of resignation— A. I did. 

Q. —at the time? A. I saw the letter the night it 

239 was delivered to my home. Yes. 
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241 Van S. Lung 

Direct Examination 

242 Q. Are you an officer in the D. C. Catering Com¬ 
pany? A. Yes, I am. 

Q. What is your position ? A. On the board of directors. 
Also stockholder. 

Q. And how much stock do you own in that? A. T;o be 
exact, I think it is a little less than than one fourth. 

Q. I see. Now, you used to be connected with the Peking 
Temple. Is that correct. A. I used to be connected with 
that 

i 

* * * * # # * * • • 

corporation. 

243 Q. Were you so connected in December of 1954? 
A. Yes. 

Q. And had you organized a new corporation—did you 
organize a new corporation in December? A. Did I organ¬ 
ize a new corporation? 

Q. The defendant corporation. A. In December 1 ? I 
don’t remember exactly what time our new corporation 
established, but I think it is about around that time. | 

Q. And when did you first plan to open a new restau¬ 
rant? A. As soon as we discovered there was impossi¬ 
bility to carry on our restaurant at 5522, next doot to 
Peking Restaurant. 

Q. And who were your associates in this new venture? 

A. The new venture? Was my cousin and- 

Q. What is his name? A. Mr. Lou. Mr. K. L. Lou. j 

* * * * * * * # * • 

245 Q. I asked you who your associates were in I the 
new venture. A. My associates are Mr. Lou, K; L. 
Lou, and Mr. and Mrs. K. C. Lou and Mr. Paul Dietrich 
and a few others. 

Q. And you are all stockholders in the new corporation? 
A. Yes. 








Q. Well, what was the date that you determined to start 
this new restaurant? A. I don’t remember the exact date. 

Q. Well, can you tell us approximately? Was it during 
December or was it prior to December? A. You mean the 
decision to, to move to a new place? 

Q. Yes—no. I mean the decision to open the new 

246 restaurant down the street on Connecticut Avenue. 
A. Well, the new place—w^e didn’t decide to take 

over the new place, to my best recollection, is after every¬ 
thing failed, the negotiations failed wdth Peking Restau¬ 
rant. 

Q. You had decided it by the 21st of December, had you 
not, 19— A. To move? Yes. 

Q. Now, why do you say “to move”? A. Because we 
couldn’t carry on any longer up there. 

Q. Was there any action by the Peking Temple, the board 
of directors to move? A. It was discussed openly among 
the directors of Peking Temple, Incorporated. 

Q. And there was an action of the board of directors 
of the Peking Temple? A. There were suggestions from 
Mr. Davy Lee, to be specific. 

Q. Was there a decision to move to a new location by 
the board of directors? A. Officially or unofficially. That, 
I am not sure of because I never go through with the 
minute book. 

Q. Well, is it your testimony that the Peking Temple 
moved from near Chevy Chase Circle on Connecticut Ave¬ 
nue to near Porter Street on Connecticut Avenue? A. 
There were other suggestions by Mr. Lee as—I 

247 don’t remember what was his official position. Any¬ 
way, he always spoke to Mrs. Lee. 

#****##•*• 

The Court: The witness’ answer was not responsive. 
###*####*# 
The Reporter (reading): 

“Q. Well, is it your testimony that the Peking Temple 
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moved from near Chevy Chase Circle on Connecticue Ave¬ 
nue to near Porter Street on Connecticut Avenue ?■” 

The Witness: Yes. 

i 

248 By Mr. O’Donoghue: 

Q. Is it your testimony then that the restaurant near 
Porter Street on Connecticut Avenue is the Peking Temple ? 
A. No. 

Q. Is it operated by that corporation? A. That, I don’t 
know because I cannot decide. Whatever the majority 
people want to do. 

Mr. Finney: Your Honor, it is so apparent he doesn’t 
understand these questions. 

• **##****;* 

249 Q. I show you Plaintiffs’ Exhibit No. 1 and ask 
you if you have seen that before? A. Yes, I saw 

that before? 

Q. And when did you first see it? A. When thq thing 
was printed and be delivered to us by the printer, j 
Q. And who ordered it printed? A. Mr. Dietriph or¬ 
dered it printed. 

• *##*#*#*!• 

Q. I am asking you whether it was with your consent? 
A. Yes. 

Q. Do you know what printing company printed these? 
A. No. I don’t remember but I know how to get tp that 
place. 

Q. You know when they were printed? A. No, I don’t. 
About a few days before this thing was laid on the table. 
Q. And did you lay them on the table? A. No, I didn’t. 
Q. Do you know who did? A. Yes. 

250 Q. Who did? A. Mr. Dietrich did. 

Q. And was that with your consent? A. Yejs. 

Q. And did you also have a sign painted? A. Yps, we 
had a sign painted. 

Q. And do you remember whether the language of that 
sign was similar— A. Identical to this. 

i 

i 

i 

i 

i 
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Q. Identical to this card! A. Identical, to my best recol¬ 
lection. 

Q. And what was done with that? A. The sign was de¬ 
livered by the artist, a student from a university, and it 
was delivered in the afternoon. That was the same day I 
spoke to Mr. Yuan, the other member of the board of 
director. 

And Mr. Yuan suggest us to remove the cards. So imme¬ 
diately I ordered or rather suggested to Mr. Dietrich to 
remove all the cards. 

So there the same afternoon the large card was delivered 
to us. So Mr. Dietrich asked my opinion, what shall we do 
with this large cards. So I suggested since we are going 
to remove all the small ones, the large one should not be 
allowed to place in any place in the restaurant. 

So Mr. Wang, the artist, placed the card in the 

251 only circular booths in the restaurant. That was 
the last time the card be in the restaurant. I mean, 

on the space where they used to serve customer—for about 
an hour or so, because in between, the restaurant closed. 

Afterwards I don’t know what is—I took the cards or I 
instruct one of the waiters to place the card in the base¬ 
ment. So the card, the large sign, was placed in the base¬ 
ment ever since. 

*•*****«•• 

252 Q. 

Do you remember having a discussion with Mr. 
Lee about the name of your new establishment? A. No. 
He came to me after we, we opened. No. I mean, after 
we had our signs, everything made, he came to me. 

Q. Had you had any discussion with him prior to that 
time? A. About what? 

Q. About the name of your new T establishment? A. No. 
He was informed. 

Q. He was informed? A. He was informed. 

Q. By whom ? A. By me. 
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Q. When? A. That was because he- 

263 The Court: No. Just answer the question. W[hen? 
The Witness: Prior to our opening. 

* • « * • * * • • j • 

Q. Well, how long prior to the opening was he informed 
by you? A. About what specifically? About the name? 

Q. Yes. A. About the name? I would say about j two, 
three weeks. 

Q. And you opened when? A. We opened January! 15th 
or 16th. I am not sure. 

• • * * * # * * * | * 

254 Q. Are you willing to drop the use of that n^me? 

A. I am not. j 

Q. Do you consider that you have a valuable property 
in that name now? 

Mr. Finney: I object to that, your Honor. It is a legal 
conclusion. 

The Court: I don’t think it is a legal conclusion sis to 
whether you have property. I think the witness can state 
his belief. 

Bead the question to the witness, Mr. Reporter. 

The Reporter (reading): 

“Q. Do you consider that you have a valuable property 
in that name now?” 

The Witness: I consider our properties valuable. 

. 

By Mr. O’Donoghue: 

i 

255 Q. Do you consider the name valuable? A. Our 
own tradename is valuable to us. 

Q. Now, have people ever come to your restaurant and 
stated to you that they were under the impression that it 
was a branch or related to the Peking Restaurant? j A. 
They asked us about it. 

Q. How many people have asked you about it? A. There 
were a few cases. 


i 

i 

! 

i 
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Q. And what did they ask? A. They say, “Is this res¬ 
taurant a new restaurant of the Peking uptown” or “Is 
this restaurant opened by Doctor Liu”? 

That is the kind of question I personally dealt with. 

Q. And about how many such instances do you know of? 
A. I would say four or five. 

Q. Do you ever get telephone inquiries asking you 
whether or not it is related to the Peking Restaurant? 
A. No, not by telephone. 

Q. Have you ever had orders to take out that, that con¬ 
fused the tw T o names? A. There were a few times people 
ordered food and didn’t come to pick it up. 

Q. I see. How about mail? Is there any mix-up— 
A. No, mails came in in our place so far as I know. 

Q. Have you ever gotten orders there of vege- 

256 tables or meats that you had not ordered? A. No, 
not I know of. 

Q. Have you ever failed to get or gotten slow* delivery 
on supplies? A. No, not I know of. 

**•*##*••• 

257 Q. Now, you testified on direct examination that 
your associates are your cousins, Mr. Kulon Lou, 

Mr. K. C. Lou, Mrs. Marie Lou and Mr. Dietrich. Did 
you mean your present associates? A. Yes. 

Q. Did any of those people outside of Mr. Dietrich ever 
have anything to do with the operation of Peking Temple ? 
A. No. Never. 

Q. With the operation of the Peking Restaurant? A. 
Never. 

• ***•**••* 

258 Q. Did you invite the several stockholders of the 
Peking Temple to go into this new r venture with you? 

A. The invitation was open. 

*•##*#*••• 

Q. Was it personally made by you to each of them? A. 
No. At the meeting. Everything I said w r as at the meeting. 
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Q. At what meeting? A. At the—either stockholder 
meeting or directors meeting. 

Q. When? A. I don’t remember the dates because we 
have conversations almost twice a day. 

Q. Can you tell me— A. Especially with Mr. Leej the 
telephone calls would come half a dozen a day. 

Q. Can you tell me approximately when the meeting 
took place in which you made this offer? A. One dhte I 
remember very well. Was at Mr. Dietrich’s apart¬ 
ment. 

259 Q. And what date was that ? A. That was I De¬ 
cember—I think the minute book will show. I cannot 

remember exactly the date. 

i 

* * # # * * * # #i# 

i 

Q. Do you have any recollection then of the date? I 
should think it is about a week to ten days before Christmas. 

Q. And what occurred at that meeting with regard to 
this offer of yours? j 

i 

* * * * * # * # # 1 * 

! 

260 The Witness: I made no offer. 

By Mr. O’Donoghue: 

Q. Let me see if I understand you then. You say]the 
invitation was open? A. I believe you asked me dijd I 
invite- 

Q. Yes. A. —some of the board of directors or stock¬ 
holders to join us and I say the invitation was open for 
any- 

Q. Was open, did you say? A. Open. Yes. 

Q. Would you tell me what you mean by that? A. Mean¬ 
ing they were welcome to participate in any of our busi¬ 
ness venture. 

Q. Was that communicated to any of the stockholders, 
and if so, how? A. Orally. Yes. 

Q. And what was the communication and made by 

261 whom and to whom? A. First was Mr. Davy Lee’s 


i 

i 

i 
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invitation for me to go into his restaurant business and 
try to move— 

Q. No. A. —Peking Temple. 

Mr. Finney: Let him answer. 

The Court: I don’t think the answer is responsive. The 
question to the witness was “did the witness do”. I think 
he is answering what someone else did. 

By Mr. O’Donoghue: 

Q. Tell me if such an event occurred about each and 
every invitation that you made to the stockholders of the 
Peking Temple to go into this new business venture ? 

• ••*•••••# 

The Witness: No. 

*•#**#*••# 

262 Q. Did you invite, let us say, Colonel Lee to join 
you in this venture ? A. To Peking Palace ? 

Q. Yes. A. Or to move Peking Temple. I don’t- 

Q. There were two—there were tw^o different proposi¬ 
tions; one to move Peking Temple and the other to open 

Peking Palace. A. First- 

Q. Is that correct? A. He was persuading me to move 
Peking Temple as well. 

Q. And y^u didn’t go along with that? A. No, I didn’t. 
Q. You decided instead to open the Peking Palace? A. 
After he bought up all the stock secretly. 

Q. Did he buy your stock? A. He didn’t. 

Q. Then what do you mean by “all the stock”? A. All 
the stocks besides mine. 

Q. Do you know when he bought it? A. Yes. 

Q. When? A. He told me on the phone he had bought 
all the option on December 27th when I returned from 
New York. 

263 Q. Now, let me get back to what I have asked you 
before. Did you invite him to join you in the 

Peking Palace business? A. When? 
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Q. At any time. A. We were talking about entering 
business all the time before I discover he pulled the irick 
behind my back. 

# * * # # * * • • | • 

The Court: 

264 But I am repeatedly writing notes here that the 
witnesses are lying; that they are evading answers 

and so on. I have been doing it since yesterday mormng. 

* * * * * * # * #|* 

265 Q. Did you ask these stockholders in the Pejking 
Temple to buy stock in the Peking Palace? A. No, 

I didn’t. 

Q. Did you ask—did you try to raise money from them 
for this? A. I never did. 

Q. Where did you get the money that was needed i for 
the Peking Palace? A. Since the Peking Temple couldn’t 
move after Mr. Lee became the controller of the place, ^hen 
I went to my cousin. 

266 So my cousin and I put up the money to buy this 
new place. 

Q. You and your cousin put up the money? A. Yes. 

Q. Did Mr. Dietrich put up the money? A. No, he didn’t. 
Q. How about these other stockholders? Did they jput 
up money? A. No, they didn’t. They contribute a lojt of 
labor. 

* * * * * # * * # j # 

268 Q. In fact, you are from the western part of China. 
Is that true? A. That is right. 

Q. Where they have another type of cooking? A. I d<jm’t 
know do they have another type or not. I am not yery 
familiar with that. 

Q. Do they have the northern type of cooking where you 
come from? A. They have northern kitchens and restau¬ 
rants in my home town. 

Q. Is that the prevailing type of cookery there? A. jNb, 
it is not. 


I 

i 

i 
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Q. What is the prevailing type? A. The home cooking. 
Q. And there is no particular type of cooking for your 
area of China. Is that so? A. I would say I am not an 
authority to answer that. 

Q. You are no authority on— A. No, I am not. 

Q. —on types of Chinese cooking? A. No, I am not. 

********** 

269 Yifu Chen 

[Direct Examination] 

• **#*#**«* 

270 Q. Are you a stockholder in the Peking Temple, 
Incorporated? A. Yes. 

Q. How long have you been a stockholder of that cor¬ 
poration? A. Before the opening of the Peking Temple— 
after it is closed. 

*##***#**• 

Q. Were you an officer of the corporation? A. Yes. 
One month from the opening, state he was officer. 

• **#•*•**• 

271 Q. Were you ever at any stockholders meeting at 
which any permission was given to Mr. Lung or 

Mr. Dietrich to use the name of Peking in the name of 
their new- restaurant? 

The Witness: No. 

********** 

272 Q. Were you manager of the restaurant during 
December of 1954? A. No. 

Q. No? A. No. 

Q. What wrere you? Head waiter? A. Head waiter. 

Q. And were you in there every day? A. Yes. 

Q. Did you see the placing of the cards on the tables 
such as Plaintiffs’ Exhibit No. 1? A. Well, these cards 
he sa^w was on the 23rd of December and he saw r two piles 
near the telephone booth. 

Q. Did you ever see them on the tables off of which 
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people ate in the restaurant—in the Temple? A. Most 
of the tables. 

i 

• • * • • • « * « I # 

I 

i 

Q. Did Mr. Lung or Mr. Dietrich ever ask you tb go 
into the new Peking Palace Restaurant with them? 

273 A. No. 

Q. Did they ever offer to sell you stock ip it? 

A. No. 

Q. Did you ever hear at any stockholders meeting j any 
offer made by Mr. Lung or Mr. Dietrich to sell stock to 
the members of the Peking Temple Corporation? A. No. 

Q. Did you give anyone permission to put those cards 
on the table on the sign in the window? A. No. 

• * • • * • • • • • 

l 

[Cross Examination] 

j 

Q. Mr. Chen, you worked at the Peking Temple under 
the direction of Mr. John Liu before Mr. Dietrich came 
there to work. Correct? A. Yes. 

Q. And you did not work there while Mr. Dietrich jwas 
there, did you? A. No. 

Q. And you came back to work there after Mr. Dietfich 
left. Is that not true? A. The day when Mr. Ljung 

274 left the Peking Temple, Colonel Lee is the mapag¬ 
ing director of the Peking Temple. So he asked 

Mr. Chen to work in there and then the accounts Were 
given over to Mr. John Yuan to take care of. 

• # * * * • * * • ! • 

280 Tennyson P. Chang 
• #*••••• 

Direct Examination 

• * * * • • • • • i • 

Q. And what is your occupation. A. I am a professor 
of history in Georgetown University and specialist in far 
east affairs. 

Q. Are you the graduate of any university, yo^ir- 

281 self? A. Yes, sir. I graduated from Nankai in 
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Tien Tsien, China, and then I had a degree from a num¬ 
ber of American universities, the U. S. C. University 
of California, Columbia University and Georgetown Uni¬ 
versity. 

• ••••••••• 

282 Q. Yes. Now, is the name “Peking” presently 
the name of any city in China? A. Well, as far as 

I understand the term—as far as I reside in the United 
States—the word “Peking” is only historical name. 

It is not a present recognized geographical term. 

Q. And what is the present geographical name for that 
city which historically was known as “Peking”? A. Well, 
as far as we understand it in this country, since this coun¬ 
try has not yet or has not recognized any of new admin¬ 
istration in China, we call it P-e-i-p-i-n-g. 

Q. And how long has it had that name? A. Well, the 
name “Peking” -was dropped since October 10, 1928, since 
the establishment of the Nationalist Government in 
Nanking. 

283 Q. Is there any place presently or historically 
known as “pei kung” in China? A. Not that I 

know, sir. 

Q. In other words, there is no place known as “white 
house” in China? A. No, sir. 

Q. Now, are you familiar with the various types of Chi¬ 
nese cooking? A. More or less, sir, because I am very 
much interested in food as a sort of hobby and, if I am not 
bragging about myself, I am quite a connoisseur of Chi¬ 
nese food. 

Q. Can you tell us what the general types of Chinese 
food are, that is, that are geographically classified? A. 
Well, it is very difficult to say. Roughly speaking, I should 
say northern food or southern food or western food or 
eastern food. Along the Shanghai region and even within 
those regions you might still can divide it into various 
localities. 
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Q. Are any of those foods known as—that you have men¬ 
tioned—known as Peking cooking? A. Well, it, it could. 
I think Peking cooking is one of the style of the northern 
type of cooking. 

Q. And is that synonymous then with northern j style 
cooking? A. I would not say synonymous, sir, be- 

284 cause after all Peking cooking is only one palrt of 
the northern cooking. 

• « * ♦ • • • * • | • 

Q. Well then, what would you understand by the I term 
“Peking cooking”? A. Well, strictly speaking it is!very 
hard to say, sir, as just as I may ask you what is the 'typi¬ 
cal cooking of Washington, D. C. It is very hard to define 
specifically. But somebody might have eaten a dish from 
Washington, D. C. 

They may say, well, that is a nice Washington, i). C. 
dish I ate at such and such a place such and such a lime. 

Q. Well, then would the analogy be the same theiji be¬ 
tween, as you suggest then, Peking and Washington, Dj. C. ? 
A. Well, I- 

Q. Well, let me rephrase that. Would Peking cooking, 
to you, have any greater significance than the cookinjg of 
Washington, D. C.? A. Well, certainly has different flavor, 
different way of preparing it. 

Q. No. What I mean to say is: Does it connote 

285 any wider meaning than that it is cooked in a 'par¬ 
ticular city? A. Well, frankly speaking, I cajnnot 

think of any one particular dish we might call a Peking 
dish. We might say the Peking duck, roast duck, is very 
famous where we might have tasted it in Peking. 

But it is very difficult to mention any specific style; you 
might call the Peking style, because it was—it was a kind 
of metropolis. 

Peking is a conglomeration from all parts of Cfyina. 
You might have a Mongolian dish. You, you might have 
a Sangtung dish. You might have a Cantonese restaurant 
famous in Peking and so forth. 

| 
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Q. Did you ever hear of 00 soup? A. Not before I came 
to Washington, sir, I haven’t heard of it. 

Q. And have you heard of it here? A. Yes. 

Q. Where? A. Well, first time I ate it was in Peking 
Restaurant near Chevy Chase Circle. 

Q. Have you ever eaten it anywhere else? A. No, sir, 
not that I recall. 

286 Cross-Examination 

• ***•*•••• 

290 Q. Now, approximately you say there are four 
kinds of Chinese cooking. Is that right? A. Gener¬ 
ally speaking, I should say. 

291 Q. And you have northern cooking? A. Yes. 

Q. Now, if I said to you Peking cooking, you 
wouldn’t confuse that with southern cooking, would you? 
A. I don’t believe so. 

Q. You would know- I meant northern cooking, wouldn’t 
you? A. It is part of northern cooking. 

Q. And if I said Shanghai cooking you wouldn’t con¬ 
fuse that with Sze Chuan cooking, would you? A. No, sir. 

Q. Or vice versa, you wouldn’t confuse one with the 
other, would you? A. Not if you know the dishes. 

Q. Now, it is true, of course, is it not, that in all the 
geographical areas in which different cooking is served, 
the various regions, the villages, different cities, different 
localities have different variations of those dishes? A. 
Yes, sir. 

**•••••••• 

292 Q. 

Now, you never ate any soup called 00 soup until you 
came to Washington, D. C.? A. Not by that name, sir. 
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Q. I wanted to ask you sir: Did you eat it, the game 
soup, by a different name? A. Well, now, th&t is 

293 very hard to say, sir, because each cook may h4ve a 
different ingredient, differently in preparing iti- It 

might be something similar to it, but I don’t think it is 
the same. 

Q. Did you eat something very similar to it before you 
came to Washington? A. Not in the United States. 

Q. In China? A. In China I might have but it Js so 
long ago I don’t remember now. 

• • * • * • • • • : • 

294 Q. Have you eaten any 00 soup at the Peking 
Palace? A. No. 

Q. You wouldn’t know anything about how they book 
their soup? A. No. 

• * * • • • • • • i • 

i 

[Redirect Examination] 

297 Q. Doctor Chang, I show you the “Washington 
Post” for Wednesday, May 4th, 1955, marked Plain¬ 
tiffs’ Exhibit No. 3 for identification, and invite your atten¬ 
tion to an article in the first column of the first page and 
ask you if the reference there—if you notice a reference 
there to a Chinese city? A. Yes, sir. 

Q. And what is the Chinese city? A. That is Peiping, 
P-e-i-p-i-n-g. 

Q. And do you know whether that is the—whether or 
not that is the way it is commonly referred to in 

298 this country at the present time ? A. Yes, sir. It is. 

• * # • • * • • •]• 

Mr. Finney: I object to that as immaterial. I will con¬ 
cede, however, for the sake of saving time that the city 
which was for so many years known as “Peking” is now 
known in China as “Peiping”. 

• # # • • # • * • I • 
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John Yuan 


Direct Examination 

Q. Have you ever been a stockholder of the Peking 
Temple? A. Yes, I did. I was. 

Q. And when were you such a stockholder? A. Since 
Peking Temple was organized until end of last year or first 
of this year. I don’t remember. 

Q. And were you ever an officer in that corporation? 
A. Yes, I was a director. 

300 Q. For how long a period? A. For three or four 
months, between September and December last year, 

’54. September—December. 

Q. September to December of 1954? A. Yes. 

Q. Did you attend directors meetings during that period? 
A. Yes, some of them. 

Q. Was there ever any discussion of moving the Temple 
anywhere else? A. Not exactly moving. We did discuss 
the possibility of moving but no definite plans, however. 

• ••••••••• 

Q. Now, was any authority ever given to Mr. Lung or 
Mr. Dietrich or anyone else to use the name of the—of your 
establishment on any new place of business? A. No, we 
never thought of any new places. No. 

Q. Have you ever heard of the Peking Palace? A. Now, 
yes. 

Q. When did you first hear of that? A. One day some¬ 
body called me at home- 

Q. Well,— A. —and there was—they say there was a 
sign put at a table saying that Peking Temple was 

301 moving to Peking Palace. 

Q. Did you see those cards or sign ? A. Yes, I did. 
Afterwards. I think—I believe it was next day. 

Q. And where did you see them ? A. In Peking Temple. 
Q. And where were they there ? A. Some of the cards— 
those small cards were in a corner in—you know, the serv- 


I 



ing tables the waiter use. And the one big card was under 
the telephone. They have a—this pay telephone. 

It was under the telephone booth. 

• * • * • • • • • I • 

| 

303 Cross-Examination 

# # ♦ • # • # * •;« 

314 Q. Very well. Now, you have eaten 00 soiip at 
the Peking Restaurant, have you not? A. Oh!, yes. 

Everybody did. 

Q. Have you ever eaten it at the Peking Palace? A. 
Yes, I go there, too. 

Q. Have you ever eaten it anywhere else? A. No. 

Q. Have you eaten that same type of soup undeir any 
other name? A. It is hard to say, sir, because the tyjpe of 
a soup—you see, there is soup—we have something] like, 
like that but the material and everything is different jfrom 
here. 

Q. You mean 00 soup is not a distinctive soup jhen? 
A. How do you mean that? Distinctive soup? 

Q. Unique, different kind of soup from any other kind 
of soup. It isn’t, is it? A. Well, we—well, we always— 
I always come in with my wife. That name is unique. 

Q. The name but not the soup? A. But the $oup, 

315 in China we did have that similar soup but witli dif¬ 
ferent materials. 

Q. But approximately the same? A. Well, yes, approxi¬ 
mately the same. 

• * * • * • • • • l • 

1 

316 Redirect Examination 

i 

• * * * * * • * • ; • 

317 Q. At the time that you saw the cards on the table 
was Mr. Dietrich an officer of the corporation, that is, 

the Peking Temple? A. No, he—you mean when I webt to 
the restaurant? I saw the card actually? 

Q. Yes, and what date was that, do you remember? 
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A. That was the day after I talked to Mr. Lung and at 
this time Mr. Dietrich, I believe he resigned already. 

Q. Have you any knowledge of his resignation, any per¬ 
sonal knowledge? A. Yes. I, I received a special delivery 
letter from Mr. Dietrich. I remember I protested to Mr. 
Lung. I said, “We are all friends. Why such a formal¬ 
ity, sending special delivery letter at night ? ’ ’ 

I remember I got it very late at night. 

Q. And what was the text of that letter, as well as you 
can remember? A. He said he resigned from the director¬ 
ship and the president of the Peking Temple as of 
318 a certain date. I couldn’t remember the date. 

Q. Was that before or after the cards were on the 
table? A. As far as I can remember, I think it was before 
that because when I talked to Mr. Lung on the sign I did 
talk to him about Mr. Dietrich’s resignation at the same 
time. 

Recross-Examination 

320 Q. Can you tell me of your own knowledge, Mr. 
Yuan,— A. Yes. 

Q. —whether his resignation was accepted on the 23rd? 
A. As far as I know he resigned—that letter, special de¬ 
livery, he resigned. 

Q. There is no question about that? A. No, but whether 
it is accepted on the 23rd, I don’t know. 

Q. You don’t know? A. No. I just take it for granted 
that he resigned already. 

Q. Now, at that meeting, Mr. Yuan, at which you said 
Mr. Lee, Mr. Lung, Mr. Shan, you, and maybe someone 
else was present, you heard something said about buying 
the Sea Fair? A. Yes. 

Q. Did you hear any discussion about ho-w it was going 
to be financed? A. No. Mr. Lung was kind enough to 
ask me if I want to join him. I said, I don’t know. 

**#••••••• 
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323 Redirect Examination 

• * * • • • • • * ! • 

Q. Mr. Yuan, are you familiar with the by-laws of the 
Peking Temple? A. I am afraid I didn’t read too imuch 
of it. 

j 

Q. Have you seen them? A. Yes, I have seen them. 

Q. I show you what has been marked Plaintiffs’ Exhibit 
No. 4 for identification and ask you if you recognize jthat? 
A. Yes, I think so. 

Q. And what is that? A. The by-laws of the Corpo¬ 
ration 

Q. And the— A. And the minutes. 

Q. I direct your attention to Article 3, Section 1, entitled 
“ Resignations ” and ask you if you are familiar with that 
section? A. Well, yes. I read it. 

324 Q. What does that provide? Would you mind 
reading that? A. Any director, member of commit¬ 
tee or other officer may resign at any time. Such resigna¬ 
tion shall be made in writing and shall take effect at the 
time specified therein. 

And if no time be specified at the time of his resignation 
is received by the president or secretary, the acceptance 
of the resignation shall not be necessary to majke it 
effective. 

• # * * • • • * • | • 

i 

Recross-Examination i 

i 

• * * • • • * • • | • 

325 Q. This entry in Plaintiffs’ Exhibit No. 4 is en¬ 
titled “Meeting of Stockholders, Peking Temple, In¬ 
corporated” dated December 23rd, 1954, is it not? Aj. Yes. 

Q. I ask you to read Paragraph 9. A. Mr. Dietrich’s 
resignation as manager, president and treasurer and direc¬ 
tor was accepted. 

* * * * * * * # * j * 

Now, I think that principle would apply here if 
we needed to get to it. I don’t think we do. I j think 
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it is so clear that this is an arbitrary or fanciful use of 
the word “Peking’’ that we don’t need to get to the sec¬ 
ondary meaning, but if we do, then it is clear that had a 
long association with a particular restaurant in this vicinity 
and people look to that particular restaurant as a source 
of this food; that they would go there because of that name. 

********** 

369 The Court: There being no evidence offered by the 
plaintiffs pertaining to the hiring or employing of 

employees, of mailing lists, the Court, of course, must 
grant the defendants’ motion insofar as it is ad- 

370 dressed to those two items. 
********** 

380 Paul Dietrich 
********** 

Direct Examination 

********** 

Q. What is your occupation? A. I am the secretary- 
treasurer of the D. C. Catering Company and the 

381 general business manager of the Peking Palace Res¬ 
taurant. 

• *•*••**•• 

Q. And does the D. C. Catering Company operate the 

Peking Palace Restaurant? A. Yes. 

• *•****••• 

Q. And how far is the Peking Temple from the Peking 
Palace? A. It is twenty blocks. Approximately a little 
more than a mile and it is separated by three shopping 
centers. 

Q. In wdiat capacity were you employed by the Peking 
Temple, Incorporated? A. I was employed as a general 
supervisory manager of the Peking Temple Cocktail 
Lounge. 

Q. Did you hold any office or offices in that 

382 corporation? A. Yes. 
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Q. What offices did you hold? A. I was originally a 
member of the board of directors since February, 1954. 
I became secretary-treasurer of the corporation in Jijme, 
1954, and subsequently became president and treasurer in 
late September, 1954. 

Q. Now, when were you first employed there? A. I was 
first employed in June of 1954, the day I became secretary- 
treasurer and I started my employment on the 16th of Au¬ 
gust, 1954. 

Q. And who employed you? A. I was employed by ithe 
board of directors of Peking Temple, Incorporated. 

Q. And when you were first employed there, were you 
informed just as to the purposes for which you were being 
employed at that time? A. Yes. 

Q. And by whom were you so informed? A. I was jin- 
formed by Mr. John Liu, acting in the board of directors 
for his wife, and by Mr. David Lee, acting in the board 
of directors for his wife. 

Q. And what were the stated purposes of your employ¬ 
ment? A. I was told by Mr. Lee and Mr. Liu th^t I 
383 was to be employed in order to find out why thjere 
has been no profit made by the corporation and 
what can be done to make a profit for the corporation. 

And I w’as also told by Mr. Lee that I w T as to examine 
thoroughly all the records of the corporation to determine 
whether there were any irregularities in the paymentj of 
funds or the receipt of funds which might have caused 
the loss of money. 

Q. Were you informed at that time as to the financial 
condition of the business? A. Yes, I was. 

7 j 

• # * # # * * * * # 

i 

390 Q. Did you have any conversation with Mr. Dayid 
Lee about the time that you were— A. Yes. 

Q. Will you tell us what that was? A. He told me that 
most of the stockholders were quite dissatisfied with the 
situation at the present time. The Peking Temple being 
managed by John Liu. 
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He told me that most of the stockholders were friends of 
John Lin and felt most awkward approaching and making 
any type of serious inquiry because they were personal 
associates of Mr. Liu. 

They told me that I, as an outsider, were in a position to 
do that without embarrassing any of the parties concerned. 

391 Q. And when did you begin such investigation? 
A. Immediately on August 16th, when I arrived for 

employment. 

Q. Now, as a result of your investigation did you learn 
of anything that appeared to you to be unusual or im¬ 
proper? A. There were a number of things which were, 
I felt, quite unusual and improper in the corporation. 

Q. Well, will you tell us what you found? A. The first 
thing which was most apparent was that of all the receipts 
which the restaurant and cocktail lounge took in every day 
none of them were properly deposited in a checking ac¬ 
count, and that they were dispersed in cash over the cash 
register without proper records of the same. 

I also found out that a large number of the initial money 
placed by the stockholders was entered into the Peking 
Restaurant account and dispersed through there, which I 
thought was quite irregular for a corporation to deposit 
its funds in another partnership’s bank account. 

I also discovered through the mails and through tele¬ 
phone conversations that there were a number of credit¬ 
ors throughout the city requesting payment of bills which 
were marked on their face “paid” in the records of the 
corporation. 

I also discovered quite accidentally about a -week 

392 and a half after I had taken over my position at the 
Temple that in the evenings after working hours, 

on the corporation’s property, there were gambling con¬ 
cessions going on under the leadership of John Liu. 

And I immediately told them that they could no longer 
do this on this property and they must get out and I told 
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John Liu personally that I was very much ashamed of him, 
since I did not know of any other irregularity at that pbint 
to him. 

And of the items which were marked “paid” on tjieir 
face on the corporation records, there were several lairge 
items which disturbed me a great deal. One was to a 
contractor, Irving C. Miller, who did the major construc¬ 
tion work for the cocktail lounge. 

And it was marked on the face to be paid in full although 
I found out that it was not paid in full. 

A cash register machine to the amount of $500 was 
marked “paid in full” and I found out it was only par¬ 
tially paid, and I had to see about the payment of that. 
That an advertising bill which was marked “paid in full” 
on a certain day was never paid on that date and a Cor¬ 
porate proceeding had to be instituted for its payment! 

That a sum of about $200 for decorative palm trees at 
the time I came were not paid for and a lawyer was get¬ 
ting after me for the payment. 

393 And there were large—well, there were quitfe a 
number of items like that of a smaller nature wliich 
were marked “paid”. One specifically is that of insurance. 
When I came there the corporation had no insurance what¬ 
soever because a bill was marked “paid” which was hot 
paid and the insurance had expired. 

Q. Do you recall any item of carpeting? A. Yes. Thjere 
was an item of carpeting to the sum of $800 which yras 
marked “paid” at a certain date on its face which ^vas 
not paid at this time. 

Q. Now, did you report any of these matters to anybody 
at the—to your employer? A. Yes, I did. 

Q. And to whom did you report that? A. The first Ire- 
port I made was to John Liu, himself, 

• # * * * » • • • j • 

Q. Did you ask Mr. Liu for an explanation as to any, of 
these items? A. Yes, I did. 
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Q. Did you get an explanation? A. Yes. 

394 Q. What explanation did you get? A. He told 
me that I did not understand the Chinese way of do¬ 
ing business. 

Q. Now, did you ascertain what the situation was at the 
time you came in there with regard to a kitchen for the 
Peking Temple? A. Yes. 

Q. And what was the situation? A. The first meeting I 
attended Mr. David Lee was the prime spokesman for ini¬ 
tiating a kitchen as soon as possible in order to start mak¬ 
ing a satisfactory profit on food. 

Q. And did you ascertain what the situation was there 
at that time with regard to dispensing food? A. I did. 

Q. Will you tell us what it was? A. Peking Temple, 
Incorporated, was buying food from the Peking Restau¬ 
rant at the old retail price and the only profit which the 
Peking Temple was making on food was a slight mark up 
in the cost of the price, and on items like a second bowl of 
rice or a—an occasional extra cup of coffee. 

Q. Did you make any recommendation with regard to 
that situation? A. Yes. 

• •••**•**• 

397 Q. Do you recall if at any time thereafter there 
was a discussion about employing legal counsel? 

A. Yes. 

Q. And when was that and what was the discussion? 
A. That was at the same stockholders meeting, if I recall 
correctly, on September the 25th, and there was a resolu¬ 
tion in the minutes of the meeting, giving myself as secre¬ 
tary-treasurer the authority to seek legal counsel. 

Q. For what purpose? A. As I recall it, to 

398 straighten up matters particularly between John Liu 
and Mr. Miller, and this large sum of money which 

was not traceable. 

Q. Did you investigate the bank account of Peking Tem¬ 
ple? A. Yes. 
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Q. And what—will you tell us what you found?! A. 
There was approximately less than $3 in the bank accpunt. 
That was on the date that I arrived. 

• • • • • • • * * J • 

403 Q. Now, do you know of your own knowledge 
whether the contract of October 8th, 1954, and! the 

situation with regard to the purveying of food came toi the 
attention of the ABC Board? A. Yes. 

Q. And did you have any discussions of any sort ydth 
the ABC Board concerning this situation? A. Yes. 

Q. And will you tell us what you—what, if anything, 
you learned as a result? A. I had a discussion with ;Mr. 
Sullivan, Chief Inspector of the ABC Board, upon 

404 his telephone request and I learned at that meejting 
that the arrangement we had for the procuring of 

our food which we served to the customers was in viola¬ 
tion of the ABC regulations. 

The ABC regulations stating that an institution that has 
an ABC license and sells retail to customers on the prem¬ 
ises must have its own means of preparing and serving!the 
food, which Peking Temple did not have. 

• • • • * * • * # i • 

421 Q. Did there come a time when certain cairds 
which have been introduced here as Plaintiffs’ Ex¬ 
hibit 

• • # • • * * * #|* 

one, I believe—did there come a time when those cards 
were placed on the tables— A. There were cards placed 
on the table of the Peking Temple, Incorporated. 

Q. Do you recall when those cards were placed there? 
A. Those cards were placed there on the evening of the 
22nd of December. 

Q. And do you recall how long they remained there? j A. 
They remained there for that evening. 

Q. And were they there the next day? A. No. They 
were not on the tables the next day. 



Q. Now, do you recall a discussion of a large sign which 
was placed—alleged to have been placed on display there? 

Do you recall whether such a sign was displayed? A. 
Such a sign was painted and it was contemplated to dis¬ 
play it and it never was displayed. 

Q. Now, on December the 22nd, when those cards 

422 were placed on the tables, had any decision been 
reached on that day with regard to moving the Pek¬ 
ing Temple? A. Yes. 

Q. At that time was it the intention to continue the Pek¬ 
ing Temple, to be known by that name? A. I didn’t quite 
understand. 

Q. On the date, December the 22nd, when that move had 
been decided upon was it contemplated that after the move 
the Peking Temple would continue to be known by that 
name? A. Not in the public’s mind. 

Q. Well, what name w^as it to be known by? A. It was 
to adopt the “Peking Palace” name—as a tradename. 

Q. Now, was there any discussion by the board of di¬ 
rectors about that change? A. Yes. 

Q. And what was the action of the board of directors in 
that regard? A. The board of directors had a long dis¬ 
cussion about the name. It was decided that because of 
the association in the public’s mind of Peking Temple and 
Peking Restaurant, so closely both in advertising and in 
dining facilities, that to distinguish this in the public eye, 
which we wished to, we would choose another tradename 
so that whatever happened at the Temple or at the restau¬ 
rant would not be thought to be the doings of the 

423 concern when it moved. 

Q. Now, did you have any discussion—by the way, 
who ordered those cards printed? A. I did. 

Q. Did you have any discussion with any member of the 
board of directors about displaying those cards? A. Not 
specifically about those cards, but we discussed types of 
advertising to place in the Temple to let the Temple cus¬ 
tomers know that that organization was moving. 
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Q. Do you know whether or not Mr. David Lee kijew 
about that? A. He knew that we were contemplating sPch 
advertising and suggested an additional type, that of dis¬ 
tributing hand bills on the street in the neighborhood. | 

i 

• * • * * • • # *|* 

Q. Did any of the—did all of the stockholders of the 
Peking Temple retain their interest and become part of 
the new venture? A. I didn’t quite understand. 

Q. Did all off the stockholders of Peking Teniple 
424 retain their stock and become part of the new Ven¬ 
ture ? A. I still do not understand the question. ! 

Q. Did all of the stockholders in Peking Temple keep 
their stock and become stockholders in the new restaurant 
known as “Peking Palace”? A. It was contemplated that 
the stockholders- 

The Court: That is not the question. Did they do it? 
The Witness: The new corporation as owned—I mjean, 

the new Peking Palace is owned by a different corporation. 

I 

• • # * • * * * * | • 

Q. Well, now, what happened to the stock in the old jcor- 
poration? A. What do you mean by “what happened’? 

Q. Well, did Mr. Shan keep his stock? A. To my per¬ 
sonal knowledge Mr. Shan sold his stock to Mr. Lee. | 

Q. Do you know about what the other stockholders: did 
with their stock? A. To my personal knowledge, Mr. 
Yuan, Mr. Chen, Mr. Ling and Mr. Hsieh sold their stock 
to Mr. Lee. 


425 Q. Mr. Dietrich, where does your clientele a i the 
Peking Palace—or do you know r where your clien¬ 
tele is drawn from? A. The largest portion of our clien¬ 
tele at the Peking Palace comes from the neighborhood 
around the Peking Palace which is populated with some of 
the largest apartment houses in the city, like the Broad¬ 
moor, the Kenmore, the Wiltshire-Crescent, and the Quebec 
Houses. i 




Q. About what percentage would you say comes from 
those areas? A. I would say as much as eighty-five per 
cent. 

426 Q. From what source does the remaining fifteen 
per cent come? A. From customers outside of the 

immediate area. 

Q. Do you know any particular, any particular places? 
A. Our lunch business particularly comes from the Bureau 
of Standards w’hich is about a half mile from there. Our 
dinner business comes from primarily the downtown area, 
and diplomatic people. 

• ••••••*#• 

Q. How do you order your supplies ? A. All the supplies 
which are ordered by the D. C. Catering Company for the 
Peking Palace are ordered in the name of the corporation. 

Q. What name—if you called up to give me an order to 
deliver something specifically, how would it be ordered? 
A. I would say this is the D. C. Catering Company, In¬ 
corporated. Give the address. Give the name of the res¬ 
taurant and then place the order. 

• **••••••• 

427 Q. For what reason—reasons was the name Pek¬ 
ing Palace chosen, if you know? A. While it was 

the decision to move the Peking Temple the reason why 
the Peking Temple name was not chosen I indicated. 

The name “Peking Palace” was chosen not by myself 
but I was told by a Mr. Lung and a Mr. Shaw^ in the week 
after Christmas that they thought that the best name for 
a new restaurant which vre were at that time planning to 
place was the “Peking Palace” because it was, first, the 
name of a historical landmark in the City of Peking, and 
secondly, it sounded so much like the White House that it 
would be quite humorous for diplomatic people to go back 
to their different Asiatic countries and say that they had 
dined at the White House, wdiich is the similar name 1 ‘ Pek¬ 
ing Palace” in Chinese. 
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And most particularly we wished, first, to use the name 
‘‘Peking” because we wished to let the public know that 
we served Pekingese food which is a style of northern 
Chinese food. 

And rather than think of some fanciful name like “Pek¬ 
ing Temple” we thought it best that we name our Restau¬ 
rant after something which is a historical landmark. ; 

Q. Now, is the front of your building, Peking 

428 Palace, similar to the front of the Peking Restau¬ 
rant, Peking Temple! A. The front of the Peking 

Restaurant is a doorway in an arcade, and the front iof the 
Peking Palace is a blue mirror glass facade of some seventy 
or eighty feet and I would say that they don’t look at all 
alike. 

Q. Is the coloring on the outside similar! A. No] The 
coloring of the Peking Restaurant is a gray limestone ar¬ 
cade with glass doors in the doorway and red neoii light 
above the doorway. 

And the facade of the Peking Palace, as I said, was the 
blue glass and on it is a large white neon sign saying Pek¬ 
ing Palace in the middle, being the tradeseal or thje cor¬ 
poration behind—with a light behind a white plastic disk. 

Q. Have you had occasion to determine whether there 
are other restaurants in the United States having—which 
use the name “Peking” as a part of their name! A. Yes. 

Q. Will you tell us what you did in that regard! A] How 
do you mean that! 

Q. How did you determine that! A. A year ago I dined 
at a restaurant in central east side Manhattan known at 
that time as “Peking House” which purveyed northern 
and Pekingese cooking. 

429 I had occasion a month ago to investigate the 
classified telephone directories of various large; cities 

within the United States and I found a number of restau¬ 
rants throughout the United States purveying Chinese 
food and northern Chinese food under the name of {‘ Pek¬ 
ing Restaurant” or “Peking” otherwise. 


i 

I 


i 

i 
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Those being in Boston, New York, Long Island, Detroit, 
Chicago, and the other one or two cities, I don’t recall. 

Q. Mr. Dietrich, what was the—what is the total amount 
that was spent for the Peking Palace? A. Peking Palace? 

Q. The D. C. Catering Company. A. The D. C. Cater¬ 
ing Company sold its entire stock on the 4th day of Jan¬ 
uary for a price of $63,000. 

Q. And was there any amount put in for improvements? 
A. The new- stockholders invested a sum of $22,000 for 
major improvements on the inside dining area and pri¬ 
marily in the kitchen. 

436 Q. Now, when was the first time that you ever 
heard the name ‘ * Peking Palace ’ ’ suggested by any¬ 
body as the name of the restaurant? A. I believe it was 
around the first of December. 

Q. And from whom did that suggestion come? A. Per¬ 
sonally I heard it first from Mr. Shan. 

Q. Was there ever any discussion of the use of this 
name by the board of directors of the Peking Tem- 

437 pie? A. Yes, there was. 

Q. When was this discussion? A. During the 
first two weeks of December. 

Q. And was there ever any decision reached in that 
matter? A. Yes, there was. 

Q. And what was the decision? A. The decision was 
that the board of directors decided that when they moved 
they would use the tradename of “Peking Palace” as most 
favorable. 

• ***•***•• 

441 Q. Mr. Dietrich, have you spent any considerable 
time in working for Chinese restaurants? A. Work¬ 
ing for Chinese restaurants only since August the 16th, 
1954. 


442 Q. And prior to that time did you have any asso¬ 
ciation with Chinese eating places? A. Yes. j 

Q. And over what period? A. Over a period of three or 
four years, quite a lot. 

Q. And do you know anything about different types of 
Chinese foods? A. For the last two years primarily I 
have eaten about seventy-five per cent of my meals Chinese 
in Chinese restaurants. And by that I do have some Under¬ 
standing of Chinese food served in the United States! 

Q. And do you know Chinese—do you know the ctiffer- 
ent types of Chinese foods that are served? A. Tp my 
knowledge in Chinese restaurants that I have been in in the 
United States there are primarily two types of Chinese 
cooking that are served. 

And those types are—the most prominent and prevalent 
is Cantonese cooking, which I first came in contact j with 
while I was going to school, particularly around the Colum¬ 
bia area in New York. 

I visited very frequently six or seven Chinese restau¬ 
rants specializing in northern Pekingese style cooking as 
well as Shanghai style cooking. And I found that ia the 
United States the restaurants I went to, they were either 
Cantonese restaurants or Peking—Shanghai style restau¬ 
rants. 

• * • # # * * * • j * 

443 Q. What kind of cooking would you expect to! find 
in a restaurant that had “Peking’’ as a part 6f its 

name? A. I would expect to find northern Chinese cook¬ 
ing- j 

• • • * # • # * # 1 # 

447 Cross-examination 

• • • * * • * « • ! * 

Q. Mr. Dietrich, how old are you? A. I am twenty-three 
and a half years. 

Q. Twenty-three and a half? A. Yes. 
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Q. And before coming to Washington what was your 
prior business experience? A. I was primarily a student. 

Q. Did you have any business experience? A. It was 
small in helping some student friends set up a small ex¬ 
port—import corporation, helping them make a little money 
while they were going to school. 

Q. Did you work at all? A. Well, most of the time while 
I "was a student it was necessary for me to work. 

Q. Where did you work? A. I worked in a large number 
of places while I was going to school. 

453 Q. Had you been trained in accounting? A. In 
school and a little practical experience. Not very 

much. 

Q. Have you taken courses in accounting in school? A. 
I have audited them. 

455 Q. Did you keep the records of the meetings of 
the board of directors ? A. The ones which the board 
of directors felt should be formalized. 

456 Q. Was a determination made at meetings that 
some would be formalized and some would not? A. 

It was discussed and they were written up as it was decided 
by the discussion. 

Q. So some meetings were held in which you wrote up 
no report of that meeting. 

Is that it? A. That is correct. 

Q. You have suggested that you found irregularities in 
the conduct of the corporation, have you not? A. Yes. 

Q. Do you consider not keeping the minutes of the meet¬ 
ings of the board of directors an irregular method of con¬ 
ducting that corporation ? A. The minutes of the meetings 
are kept by the secretary according to the by-laws. When 
there are a large number of meetings throughout the week 
as there were at certain times, it was exceedingly burden¬ 
some to have to keep copying the records and getting them 


99 


signed, since it, it was my practice to have them signed as 
unanimous by each member of the board of directors. 

And there came a time particularly in December when 
there was meetings every day and there was work every 
day and I had school every day, and I did not get the 
minutes drawn up. 

457 Q. You were going to school. So you Weren’t 
spending your full time at the restaurant? A. I was 

going to school in the morning up until eleven o’clock. I 
arrived at the restaurant every morning at eleven o’clock. 

Q. Now, prior to December did you see that the (records 
were written up? A. The ones which we decided to formal¬ 
ize, yes. 

Q. Were you forbidden to write up the recordsj of the 
meetings? A. No, but many times in a corporation of that 
type, especially with the corporation of Peking Temple, 
before I arrived it was not the practice of writing: up the 
records of all the meetings. 

Q. Did you consider that an irregularity? 

The Court: You have asked the witness that question 
before, Mr. O’Donoghue. 

Mr. O’Donoghue: Yes, your Honor, I did, but I don’t 
believe I have received an answer to it. 

The Court: The witness answered the questioii Ask 
your next question. 

By Mr. O’Donoghue: 

Q. Now, you said that you thought it improper tha;t there 
was no written contract between the Peking Temple, In¬ 
corporated, and the restaurant, the Peking Restau- 

458 rant. A. I said that, yes. 

Q. You knew, however, that there was an ijmwrit¬ 
ten contract between them, did you not? A. I <Jid not 
know that there was. 

Q. Well, didn’t you know that food was served ih there 
and arrangements were made for its payment? A. Yes. 

Q. And all that sort of thing, and you knew thkt that 
had been done as a result of a prior agreement, did you 
not? A. No, I did not know. 
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Q. Did you ever inquire about it? A. Yes. 

Q. And what were you told? A. I was told by John Liu 
that that was his arrangement and he w’as guaranteeing it 
since he was a member of both corporations—not both 
corporations but both concerns. 

Q. And you knew, therefore, that there was a working 
arrangement, an agreement, between the two organiza¬ 
tions? A. Well, when I arrived food was being served 
from the restaurant kitchen to the Peking Temple, Incor¬ 
porated. 

Q. Were resolutions of the board of directors written 
up— A. Yes. 

Q. —by you? All resolutions? A. All that I know of, 
yes. 

459 Q. And so all formal decisions of the board of di¬ 
rectors were put into written form? A. Repeat the 

question. 

Q. All formal decisions of the board of directors were 
put into written form? A. As far as I know, yes. 

Q. You would know, of course, for the period that you 
were there as secretary and then as president, wouldn’t 
you? A. Yes. 

Q. And so that all those resolutions, formal determina¬ 
tions, were written up. 

Is that so? 

###••••••• 

460 The Witness: As far as I understand the word 
“formal”, if they are formal they are written up. 

• *#••••••• 

Q. Now, coming down to Thanksgiving Day, 1954, you 
testified that that is when you first considered purchase 
of the Sea Fair Restaurant. A. I said that that is the 
first time I knew that the Sea Fair Restaurant was avail¬ 
able for purchase. 

#*•••••••• 
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463 Q. Was it a Chinese restaurant? A. It w^s a sea 
food restaurant run by a Chinese gentleman; by the 

name of Mr. Fong. 

464 Q. Did any other officers or members of thfe board 
of directors ever go with you to the Sea Fafir Res- 

taurant? A. No. 

465 Q. Well, did the time come when you reached an 
agreement with Mr. Fong? A. A general agreement, 

yes. 

Q. And when -was that? A. That was on the Weekend 
after the first week in December. It was the weekjend be¬ 
tween the first and the second week. 

.Q. The weekend between the first and scond week in De¬ 
cember? A. Yes. 

Q. And was any contract drawn up? A. No. 

466 There was no contract drawn up. 

Q. Has there ever been a contract drawn up? A. 
How do you mean that? 

Q. Between the vendors and the purchasers of tjhe Sea 
Fair Restaurant ? A. The Peking Temple never had a con¬ 
tract drawn up for the purchase of the D. C. Catering 
Company leasehold interests. 

Q. Did you and Mr. Lung ever have a signed contract 
for the purchase? A. Mr. Lung and myself did nc|>t have 
a signed contract for the purchase. 

Q. You had an oral agreement for the purchase. I 
Is that it? A. I had an oral agreement with Mi| Fong 
in the first part of December to the effect that the people 
I represented—he was willing to sell at a certain pifice. 
That was confirmed by his other proprietor, Mr. Glenn. 
Q. And you reported this to the board of directors of the 
Peking Temple? A. I did. 

Q. At what time? A. The second week in December. 

Q. And was that at a stockholders meeting or bbard of 
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467 directors meeting? A. It was at a board of direc¬ 
tors meeting. 

##•••••••• 

Q. When did you first report to the board of directors 
the possibility of a purchase of the Sea Fair? A. The 
first week in December. 

Q. And was there a meeting of the board of directors 
then? A. If I recall, there were several meetings of the 
board of directors at the Peking Temple at that time. 

Q. Was there a meeting of the stockholders at any time 
in that week? A. As I recall it, no. 

Q. And was a resolution passed for the purchase 

468 of the leasehold interests of the Sea Fair Restau¬ 
rant? A. During the first week in December the 

board of directors were concerned primarily' with the reso¬ 
lution of their difficulties. 

The Court: Answer the question. Was there a resolu¬ 
tion passed at that time? 

The Witness: No. There was not. 

By Mr. 0 ’Donoghue: 

Q. Was there ever a resolution passed? A. It was 
agreed that it would—that we would purchase the D. C. 
Catering Company if it was in the form of a resolution or 
not. I would not know. 

Q. You don’t know whether it was ever written up, do 
you? A. There was a meeting of the board of directors 
that, to my best recollection, was written up and signed, 
dated the second week in December. 

I am not sure of the contents of that meeting. 

Q. And did it concern the— A. It concerned the entire 
problem which the corporation had. 

Q. I show you what has been marked Plaintiffs’ Exhibit 
No. 4 and ask you if you will point out in the minutes of 
the meeting 

when that meeting was held and what was discussed ? 
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A. Do all of these things in the book go chronologi¬ 
cally? 

Q. I beg your pardon? A. Do all these entries in the 
book at the present time go chronologically? 

Q. Well,— A. Because in the chronological Order Oc¬ 
tober the 26th, 1954, until December the 23rd, there is no 
entry, if this book is chronological. 

Q. Well, Mr. Dietrich, you were president. I |was not, 
of course. If you could answer about it—you are no doubt 
more familiar than I with it. A. I would hav^ to look 
through the whole book to see if those missing entries 
would be misplaced. 

Apparently the meeting that I speak of is npt in the 
book and there is no entry in the book between Ocjtober the 
26th to December the 23rd. 

Q. Do you have any recollection of -writing ujj> such a 
minute? A. I do. 

Q. You wrote it up personally? A. I wrote it up and 
if I recall correctly I had it signed. 

470 Q. Have you got a copy of it? A. No. I don’t 
keep personal copies of these things. 

Q. You do make photostats of some of the records of the 
Peking Temple Corporation, don’t you? A. I made those 
for the attorney who was handling the matter at the time. 

Q. And you didn’t see fit to make a photostat!of this? 
A. The attorney did not see fit to have a copy. 

Q. Well, you suggest, do you, that the minute has been 
removed from that book? A. Whether the minutej after it 
was signed was placed in the book or not, I cannojt say. 

Q. Do you remember putting it in the book? A. Since 
I do not know if it was placed in the book I cannoii remem¬ 
ber placing it in the book. 

Q. But you do remember writing it? A. I do. Yes. 

Q. And what was the date of that? A. I cannot recall, 
but it was between the first and the second weeh in De¬ 
cember. 

Q. And can you tell me what it said? A. Onlyj in gen¬ 
eral form. 
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Q. Well, as nearly as you can remember. A. It said that 
general discussions were had about the still possibilities 
of installing a kitchen. Discussions were had about 

471 different places vrhere we were to move. And if I 
recall it, I gave the report as to what I found out 

about the Sea Fair Restaurant’s availability. 

And discussions were also had about financing either the 
installation of the kitchen or moving. And if there are any 
resolutions, I don’t know the form of them. 

Q. As nearly as you can remember, that would be the 
complete— A. Well, that is—what I gave you in general 
form. 

Q. —report? A. Is approximately a complete report of 
many meetings we had, because at that time we were hav¬ 
ing meetings- 

The Court: Just answer the questions. 

By Mr. O’Donoghue: 

Q. Well then, you would say that what you have stated 
as being the content of the discussion that were held at 
these various meetings, that would about sum up what 
was discussed at all the meetings in December. 

Is that it? 

#••••••••• 

472 Q. Well, let me rephrase it if you don’t—do you 
understand the question? A. I believe so. 

Q. All right. Go ahead and answer it? A. I will say 
that the general discussion at all the meetings involved the 
final necessity of making a move after the matter of the 
kitchen became less feasible. 

Q. Yet you say—no—you say you reached an agree¬ 
ment with Mr. Fong for the purchase of the leasehold of 
the Sea Fair sometime between the first and second week in 
December? A. We reached an understanding of what an 
agreement would comprise. 

Q. Was that ever put in writing in the form of a letter 
or anything from him? A. No, it was not. 

Q. In the form of a letter from you? A. No. 
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Q. Now, you remember resigning, don’t you? A. Yes. 
I resigned from my officership at the Peking TempR 

Q. And do you remember when that occured? AL If I 
recall correctly, it, I mailed my letter of resignation on 
the 17th of December, 1954. 

Q. Who did you send it to ? A. I sent it to the i other 
members of the board of directors. 

Q. All the other members of the board of directors? 
A. One being Mrs. Lee; one being Mr. Yuan, and I handed 
the other one to Mr. Lung. 

*Q. To Mr. Lung? A. Yes. 

Q. And how did you send those that you sent through 
the mail ? A. I sent them special delivery and I registered 
them. 

Q. Now, what prompted you to send these letters? A. I 
became exceedingly distressed with the fact that thej mat¬ 
ters concerning the maintenance of an ABC license!were 
dragging on to what I thought were very dangerously 
short times. 

The biggest difficulty at the time was that of fi- 
474 nancing whatever project—and the project of mov¬ 
ing. And it was decided that to do that we had to 
get communications w T ith the stockholders and that the best 
way to do that was to have a stockholders meeting, al¬ 
though each one of them outside of myself were not at all 
concerned or aware of the importance of time in making 
these arrangements. 

Since the restaurant contract was coming due the! 31st 
and we only had a month to have our license renewed and 
that there was no money in the corporation at all, and the 
board of directors felt that they should just wait until after 
Christmas. Why bother anyone before Christmas ? 

And I felt that because the interest of the corporation 
was so much at stake that each one of the stockholders 
should understand that they had to be bothered in ojrder 
to help their investment. 

Q. And what date did that letter make your resignation 
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effective? A. If I recall correctly, it was the 20th of De¬ 
cember, because that was a Monday and I contemplated 
leaving from my home—for my home at that time. 

Q. Did you leave for your home at that time? A. No. 
I left for my home on Thursday or rather Wednesday 
afternoon. 

Q. And what date would that have been? A. I believe 
that was the 23rd. 

475 Q. The 23rd. And how long were you out of town ? 
A. To give you the date I would have to see a calen¬ 
dar. I know that it was after Christmas, several days. 
Some days I remember the date and some days I remem¬ 
ber the day of the week, and I am not quite sure. 

Q. So by this letter of resignation you severed all con¬ 
nections with the Temple as of the 20th of December. 

Is that correct? A. That was my intention in the let¬ 
ter, yes. 

Q. And is that your understanding of the effect of the 
letter? A. When I wrote the letter, yes. 

Q. And you know, of course, that in acocrdance with the 
by-laws there is no necessity of your resignation being ac¬ 
cepted, don’t you? A. I understood that for a president to 
resign it had to be accepted because he had to turn over 
certain vital papers to the proper authorities. 

Q. Were you familiar with the by-laws? A. I typed 
them up and issued copies to the stockholders at one time. 

Q. And so you were aware that there was no necessity 
for acceptance to be made to make the resignation effective, 
were you not? A. I understood that someone had to re¬ 
lieve me of my property which belonged to the Tern- 

476 pie. I could not just leave them on the table. 

Q. No. There were plenty of people you could 
turn them over to, weren’t there? 
#*•••••••• 

A. What do you mean? 

Q. You could have turned the keys or property or what¬ 
not over to Mr. Lee, couldn’t you? A. Yes, I could have. 
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Q. So there was really no problem about being relieved 
of your duties, was there? A. Well, there was a problem 
in the fact that the board of directors spoke to me about 
it. 

Q. Now, after mailing this letter and after the effective 
date of your resignatino, you placed certain cards onj the 
table, didn’t you? In the Temple? A. What was j the 
question? 

Q. After the effective date of your resignation inj ac¬ 
cordance with the terms of your letter, you placed certain 
cards on the tables in the Peking Temple, did you 

477 not? A. I placed cards on the Peking Temple,! In¬ 
corporated, cocktail lounge tables while I was presi¬ 
dent of the Peking Temple, Incorporated. 

Q. Well, let’s approach it this way: 

On what date did you do it? A. Myself, the exact date 
was either the 21st or the 22nd in the evening. 

Q. Had you ordered these cards printed? A. Yes. i 
Q. When had you ordered them printed ? A. I first spoke 
to the printer about them a week or so prior. I do 
recall. 

Q. Wliat printer? Do you know? A. I believe thajfc it 
was District Printing—somewhere in the southeast. 

Q. And who wrote the text of that card? A. Myself. 
Q. Did Mr. Lung agree with the text—agree to the text, 
I mean to say. A. As far as I recall, the first time he saw 
it was after they were printed. 

Q. And when did you receive them from the printers? 
A. About an hour or so before they were placed on the 
table. 

Q. Did you pay for these cards? A. How do $ou 

478 mean that? 

Q. Did you pay for the cards? A. The cards were 

paid for. 

Q. By whom? A. The cards were paid for by the Pek¬ 
ing Temple, Incorporated. 

Q. By check? A. Now, if I recall properly, the printer 
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came with them and he insisted they must have cash or 
they would not be left because he did not know our business 
and whether he could extend us any credit. 

Q. So you reached into the till of the Temple and paid 
him for them. 

Is that it? A. And I put the receipt on itemization of 
cash paid out. 

Q. How much did you pay for them? A. Something 
around $15. I am not sure. 

Q. How about the sign? Did you pay for that? A. As 
I recall, the sign was not paid for. 

Q. It never has been paid for? A. I do not know that. 

Q. How many of these cards did you order? A. I be¬ 
lieve it was about five hundred. You might say a thou¬ 
sand, because there were two on each one which were 
479 formed in the form of a tent. 

Q. I see. 

Now, had you determined to resign before ordering 
those cards? A. I don’t remember the exact dates but 
when I ordered those cards I am sure I did not have the 
intention of resigning. 

Q. Prior to—no, let me ask you this: 

Did you make any arrangements about a sign for the 
new establishment prior to the 17th of December? A. I do 
not recall. 

Q. Did you ever make any arrangements for a sign there? 

A. How do you mean the question? 

Q. Did you ever order a large neon sign for the front 
of the former Sea Fair that is now known as the “Peking 
Palace”? A. I ordered a sign or rather I was contemplat¬ 
ing a sign which should be made if that restaurant were 
used, to my recollection. 

I did not arrange for any ordering of the sign. 

Q. Well, do you know who did? A. At that time I don’t 
know that anyone did. l 

#*•••••••• 
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480 Q. Do you know when the sign was ordered for 
the new establishment? A. As I recall,—well^ my¬ 
self and Mr. K. C. Lou arranged with the Jackstone Sign 
Company the last week in December, if I recall correctly, 
for a sign to be made for placing up as the Peking Pklace. 

And at that time the drawings were tentative, pending 
agreement to buy. 

Q. And would you say that no discussions had ibeen 
had with the Jackstone Sign Company prior to December 
20th, by you? A. If I recall correctly, I spoke with aj Mr. 
Jackson at the Jackstone Sign Company about the cost of 
installing a sign, because we were concerned aboutj the 
cost of any new installation which would be necessary. 

Q. And he, of course, said, “In order to tell you how 
much it will cost I will have to know what the sign is 
like”, didn’t he? A. That was the general conversation. 

Q. And did you tell him what the sign would be like? A. 
I told him a couple of different types of sigps I 

481 thought which might be like- 

The Court: When was this, Mr. O’Donoghue? 

Mr. O’Donoghue: Well, the witness has said that itjwas 
prior to December 20th. 

By Mr. O’Donoghue: 

Q. I would like to ask you as nearly as you can remeipber 
the exact date of those discussions? A. I would say it was 
Monday of that week. Now, if Monday was the 20th,j the 
21st or what, I am not sure. 

Q. Now, did you have some discussion with the Copper 
Kitchen Equipment Company about installing new kitchen 
equipment for the place down near Porter Street? A. I 
was in contact with Mr. Cooper on two kitchen projects. 
First was the kitchen project of installing a kitchen ini the 
basement of the present Peking Temple, Incorporated, 
property. 

He drew up drafts, you might call them blueprints— 
you might call them drafts—and gave me an estimate of 
what they might cost. 
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Q. Mr. Dietrich, I was asking you about the kitchen 
equipment for the new restaurant. 

Did you make any down payment for that equip- 

482 ment some time in December ? A. As far as I know, 
I do not know when I made the down payment. 

Q. Well, what form did the down payment take? A. 
When I made the dowm payment it took the form of a per¬ 
sonal check. 

Q. In what amount? A. I do not recall. 

Q. Was it some time prior to the 20th of December? A. 
I do not think so. 

*#•••••••• 

Q. You have retained your old checks for that period, 
I suppose. 

Would you be able to find out wdien it was and bring 
the cancelled check in at some time? A. I could see if I 
could locate it. I am not sure if I have it. I will try to 
locate it. 

Q. Now t , at the time of your letter of resignation on 
December the 17th was it your understanding that the 
Peking Temple was going through with the purchase of 
the Sea Fair Restaurant? A. Yes. 

Q. And that all arrangements had been effectively 

483 made? A. All arrangements were being effectively 
made. 

Q. And the arrangement w’as to purchase the leasehold 
interest? A. Yes. 

Q. And had an agreement been made as to how much 
the Temple would pay for that? A. As I said before, I had 
an understanding with Mr. Fong what would be the agree¬ 
ment. 

#••••••••• 

485 Q. Was there ever any discussion about giving 
notice to the landlord by the Peking Temple of the 
intention to vacate the place? A. There was a discussion 
among the board of directors concerning the lease and 
about that problem, yes. 
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Q. And what decision was arrived at? A. That decision 
would depend upon whether there could be any sale of 
the leasehold interest of the Temple to the restaurant at 
that address. 

That being the case, the lease would go along with it. 
Also since the lease was not binding upon the Ten}ple it 
w T as not urgent that we give any certain notice. 

Q. And the attempts to sell the Temple to the restaurant 
had fallen through, had they not? A. The attempts which 
were initially had, yes. 

Q. So that that put the Temple in the position of having 
to vacate the premises if they were moving someVhere 
else? A. That is correct. 

Q. Was any notice given to them—to the landlord—of 
the intention to vacate? A. There was no notice given to 
the landlord because there was no binding lease. 

486 And we could not give the landlord any d^.te to 
begin with because at that time no date had been 
stipulated for any move. 

Q. For what? A. No date had been stipulated for a 
move. 

Q. Had any arrangements been made to sell the fufnish- 
ings of the Temple or any attempts made aside froitn the 
attempt to sell it to the restaurant that you know offc A. 
We spoke to Mr. Cooper. Possibly he could sell it fqr us. 
He said he would like to. 

Q. Now, if all these arrangements were being ijaade, 
looking toward the abandonment of the old premise^ and 
the leasing of the new and the transfer of the busjiness 
there, and as far as you knew everything ■was goingj per¬ 
fectly all right in that direction, why is it that you re¬ 
signed on December 17th? 

Mr. Collins: Your Honor, I believe that questioii has 
already been asked and answered. 

The Court: I don’t think it has been. I have been wait¬ 
ing for the question since yesterday afternoon actually. 

The Witness: Could you repeat the question? 

i 
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The Court: Read the question, Mr. Reporter. 

The Reporter: (reading) 

“Q. Now, if all these arrangements were being made, 
looking toward the abandonment of the old premises 

487 and the leasing of the new and the transfer of the 
business there, and as far as you knew everything 

w^as going perfectly all right in that direction, why is it 
that you resigned on December 17th?” 

The Witness: As I recall, I stated my reason for resign¬ 
ing but I will repeat it. 

That was that my biggest concern was that the fact that 
there was such a short time to do such a great deal of work 
in order to protect the ABC license; that is moving to a 
new premises in order to get a renewal and approval of 
those premises before the first of February, which means 
application must be in by the middle of January. 

The board of directors felt that they could just wait 
until after Christmas before having a stockholders meet¬ 
ing to formalize this action. 

I became very, very much concerned about the pressure 
of time. In fact, most of the work was upon my shoulders 
and I felt that the people who were all going along with 
this were by conveniencing themselves—inconveniencing 
me very terribly. 

So I felt that it was not my interest, since I had no in¬ 
terest in the place, to take this terrible inconvenience for 
them. So I said, “If we are going to take our time so 
slowly I just must resign because I cannot assume 

488 the responsibility of such short notice”. 

By Mr. 0 ’Donoghue: 

Q. Isn’t it a fact, Mr. Dietrich, that you and Mr. Lung 
had planned and were planning during this whole period 
of early December up until the time of your resignation 
to buy the Sea Fair Restaurant for yourselves, and to 
move there and abandon the Temple to its own devices? 
A. That is not a fact. 
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Q. Isn’t it a fact that within a very few days after 
that, that that arrangement was made? A. It was! con¬ 
templated and finally decided within a week after; that 
date. | 

* • • • • • • • • | • 

I 

490 Redirect Examination 

* * • • * • • * * • 

491 Q. Now, you stated that you served your ijiotice 
of resignation on December the 17th. 

Did anything happen—did you have any reaction; from 
that, from serving your notice of resignation ? A. How 
do you mean that? 

Q. Did anything happen as a result? A. Yes. 

Q. Will you tell us what happened? A. The day'after 
Mr.—the day after, in the evening, Mr. Yuan spoke 1 with 
me. 

Q. Who was Mr. Yuan? A. Mr. Yuan w’as a member 
of the board of directors who I sent my notice to. 

492 And he told me that he felt very hurt that j had 
found it necessary to be so formal with him. 

And I explained my situation, as I have already ex¬ 
plained it here in court, and he suggested that I withhold 
resigning my responsibilities until they have a stockholders 
meeting on the 23rd to clear the whole matter up pnce— 
all at once. 

Q. Did anybody else discuss the matter of your resigna¬ 
tion with you? A. Mr. Lung told me that David Leje was 
of the same opinion and that Mr. Lung asked me also to 
stay on as well as Mr. Shan. 

Q. Did you agree to stay on ? A. I did agree to stay on. 
Q. Did you have any discussion after the 17th, between 
the 17th *and the 23rd with the board of directors with re¬ 
gard to cards? A. Yes. When I spoke with Mr. Tuan I 
told him, “If I am staying on is it all right if I go (ahead 
with the plans which were in the making so I don’t! waste 
time by just sitting around waiting for the board of! direc¬ 
tors”. 
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Q. Well now, what plans were in the making that yon 
refer to? A. One of them was placing the cards. The 
other one was arranging to determine the cost of a neon 
sign. 

493 Q. Now,—and had those things been discussed 
prior to December the 17th? A. Yes. 

Q. With whom ? A. They were discussed among the sev¬ 
eral board of directors as necessary steps in getting ready. 

#***•••*•• 

495 Recross-examination 

**••**#••• 

Q. You were asked to reconsider your resignation, is 
that it, by Mr. Yuan and Mr. Shan? A. I was asked to 
stay on so that at the stockholders meeting on the 23rd 
everything could be settled properly as each one thought 
fit. 

Q. And was there a suggestion that there would be a 
determination at that time of whether or not to go ahead 
with the purchase of the new restaurant? A. No. 

Q. Was there any discussion of that at that meeting? 
A. I was only at that meeting for a few minutes. 

Q. Now, you say you paid for these cards in cash. 

You made an entry in some book? A. The general pro¬ 
cedure is that when an item is paid for cash although that 
is discouraged, it is placed in the cash register as cash 
until the end of the dav when the monev is counted. 

•/ w 

And then it is entered in a book for that purpose as 
cash paid out and then at the end of the month all these 
slips are put together and numbered and entered in a 
register book. 

496 Q. And were they also—some notation made of 
them in the check book? A. No. There were no no¬ 
tations of cash payments from the check book except on 
occasions when the sum was real large like once in a 
while there is a liquor delivery come in, and there is no 
one to write a check. 


I 


Later on I will write a check to represent that money 
rather than to burden the cash records too heavily 1 

Q. And did you get a receipt and put it in a fol4er, is 
that it, when you paid in cash? A. I explained that when 
a receipt is gotten for a cash payment it is initially put in 
the cash register, the end of the day, slipped in an envelope 
marked for the month. 

And at the end of the month it is entered in a posting 
book as well as clipped and numbered in a folder. 

Q. You made no entry in the cash book? A. Entries in 
the cash posting book are made at the end of each month. 
That was my practice. 

Q. So you didn’t make that entry before you left there? 
A. To my recollection, no. 

Q. You didn’t straighten out then those pending matters 
of that kind? A. All pending items of cash disbursements 
were placed in that envelope and were marked up iji the 
daily cash register record book in a lump sum for the 
day. 

497 Q. In what book? A. Like—I said the cash; reg¬ 
ister record book. 

Q. May I ask you what that book looks like so i! can, 
perhaps, find it? A. We kept a daily cash register record 
book and it was made notations of—well, as to the [kind 
of book it was, it was a leatherbound book with rathei* tall 
columns but not too many columns to the page. 

Mr. 0 ’Donoghue: I guess I had better have this marked 
for identification before I ask him if this is it. 

(Thereupon an object identified as the cash records jbook 
of Peking Temple was marked by the Deputy Clerjv as 
Plaintiffs’ Exhibit No. 6 for identification.) 

By Mr. 0’Donoghue: 

Q. I show you Plaintiffs’ Exhibit No. 6 for identification 
and ask you if this is the book you refer to? A. Yes,jthis 
is the book I refer to. 

Q. And those cash entries were made at the close of lach 
day from the—each day’s business? A. That is correct 

i 
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Q. Do you find that cash payment? A. I find that my 
personal entries in this book ended on the 30th day of No¬ 
vember, 1954. And the other entries in the book are not 
in my handwriting. 

Q. Well, who was doing it after the 30th of No- 
498 her? A. I was keeping records up until the day I 
left, but the records in this book after the date of 
November the 30th, 1954, are not my records. 

Q. Are there any pages torn out? A. The page that I 
last made an entry was Page No. 41. The second page 
which purports to be records of the Temple is Page 43. 

Q. Page 42 is there in blank, isn’t it? A. Page 42 is on 
the reverse of Page 41, yes. 

Q. Well, did you make the entries during December in 
that book? A. As I recall it, I did. 

Q. Well, do you find them there? A. Now, I will explain 
to you. Here is the column where I made such entries. 

Q. Do you find the entries for December ? A. I do not 
find the entries for December in this book. 

Q. Yes, yet you put them in this book? A. As I recall 
it, I did. Yes. 

• *#••••••• 

Richard C. Sullivan 

500 Direct Examination 

By Mr. Collins: 

Q. Will you state your name, please? A. Richard 
C. Sullivan. 

Q. And where do you live, Mr. Sullivan? A. 231 Jef¬ 
ferson Street, Northwest. 

Q. And what is your occupation? A. I am Chief In¬ 
spector of the Alcoholic Beverage Control Board of the 
District. 

Q. Now, pursuant to a subpoena, have you brought here 
the records of the Peking Restaurant and the Peking 
Temple— A. I have. 

Q. —on Connecticut Avenue? A. Yes, sir. 

• ••••••••• 
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510 The Court: Mr. Sullivan, is there anything in jyour 
files or do you have any personal knowledge of any 
proposal ever made during the period subsequent to 
Thanksgiving, 1954, that the Peking Temple might seek to 
transfer their liquor license or its liquor license to |ome 
other address? 

The Witness: No, sir. 

• * • • * * * • • j • 

517 Bayard Lyon 

• # * * • » • « • j # 

i 

Direct Examination 

• * * # « • • • * I • 

j 

Q. And what is your occupation? A. Translator. 

Q. Where are you employed? A. Army Map Service. 

Q. Have you ever in your life spent any time in China? 
A. Yes, I have. 

Q. In what part of China, sir ? A. The north China. 

Q. How long were you there? A. Eleven years. 

• * * • • # • • •!• 


518 Q. Did you, during your stay there and have| you 
since, generally, are you familiar with the various 
types of Chinese cooking? A. Yes, I am. 

Q. And will you tell us into what categories they fall? 
A. Mainly—in addition to local, smaller local types, there 
are two main types, the Cantonese and the northern. 

Q. And is there any other name for the northern?! A. 
Well, we often call it “Peking”, “Peking cooking.” j 
• * * * * • • • • • 


519 Q. Well, if you were seeking northern typ^ of 
Chinese cooking, would you go in a cantonese restau¬ 
rant? A. Definitely not. 

Q. What kind would you go in? A. Go in the northern 
type of restaurant. 

Q. And what kind of name would you expect to find 
there ? A. Peking. 


• • 


• • 


• • • 
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520 Q. Mr. Lyon, do you frequently go to dine in 
Chinese restaurants here in the United States? A. 

Yes, I do. 

Q. Have you ever had occasion to eat in the Peking 
Restaurant near Chevy Chase Circle? A. I have. 

Q. And have you had occasion to eat in the Peking 
Palace? A. Yes, I have. 

Q. Have you had any confusion as to ownership of those 
restaurants? A. No, I haven’t. 

Q. Are you acquainted with any of the people at the 
Peking Restaurant? A. Yes, I am. 

Q. When you saw the Peking Palace open did you, from 
that or for any other reason, come to believe that it was 
a branch of the Peking Restaurant? A. No, I didn’t. 

• *#••••••• 

521 John Liu 

Direct Examination 

***•**•*•• 

Q. Mr. Liu, have you had an opportunity to learn when 
you transferred your partnership rights in the Peking 
Restaurant to your wife? A. It was November 2nd, 1954. 
Q. November 2nd, 1954. 

• *•#*•**•• 

522 Mr. Finney: Your Honor, I have here the jacket 
in Case No. 1651. I ask that this page be marked 

for identification as Defendants’ Exhibit No. 23. 

(Thereupon a document identified as interrogatories 
filed 5/24/54 was marked by the Deputy Clerk as Defend¬ 
ants’ Exhibit No. 23 for identification.) 

Mr. Finney: And another page in this jacket which I 
shall produce I ask that it be marked as Exhibit No. 24. 

(Thereupon a document identified as answers to interro¬ 
gatories filed 9/9/54 was marked by the Deputy Clerk as 
Defendants’ Exhibit No. 24 for identification.) 


By Mr. Finney: 

i 

Q. Now, Mr. Liu, you remember that once upon a time 
in connection with another matter certain interrogatpries 
were filed for you to answer in court? A. Yes. 

Q. Is that your signature on that piece of paper i A. 
Yes. 

Q. And that was answered under oath, was it not! A. 
Yes. 

Q. Now, Interrogatory No. 4 is, state whether you own 
the Peking Restaurant, is it not ? A. That is right. 

Q. And your answer to No. 4 is, no. A. That is 
right. | 

523 Q. And the next question, No. 5, is, if you dp not 
own the Peking Restaurant what is your interest in 
that enterprise. 

Is that right? A. That is right. 

Q. And the answer to No. 5 is, none. 

Is that correct? A. That is right. 

Q. And those answers were sworn to on the 8th day of 
September. 

Is that correct? A. That is right. 

Q. 1954. Then you did own an interest in the Peking 
Restaurant when you made that answer? A. Is transferred 
to my wife afterward. 

• # * * * • # # * j • 


Q. Mr. Liu, do you own any interest or does the Peking 
Restaurant own any interest in a restaurant in New Yprk? 
A. Yes, I have a share. 


524 Q. Is that a place called the 
A. Yes. 


11 Peking 


Hous 


e”? 


Mr. Finney: Your Honor, may this be marked as De¬ 
fense Exhibit No. 25? 

(Thereupon a menu of Peking House was marked byithe 
Deputy Clerk as Defendants’ Exhibit No. 25 for identifi¬ 
cation.) 
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By Mr. Finney: 

Q. Are you aware that the people who manage the restau¬ 
rant in New York advertise on the back of their menu, 
“When in Washington D. C. visit the Peking Restaurant, 
rant, 5522 Connecticut Avenue, under the same manage- 

525 ment”? A. I haven’t seen this menu before. 

Q. Well, I asked you if you—do you know if they 
advertise that way? A. Yes. 

Q. You don’t know anything about the food they serve 
up there? A. Is probably like Peking Restaurant, Wash¬ 
ington, D. C. 

526 Q. Do you serve Chinese steak ala Peking? A. 
Not I understand. 

Q. Don’t you know? A. Maybe the translation is dif¬ 
ferent. 

Q. Do you serve lobster soong ala Peking? A. We have 
our type lobster cooking. 

Q. Ala Peking, is it? A. No. 

Q. Do you serve Peking san shien soup? A. Yes. 

Q. Then there is such a cooking as Peking cooking. 

Is that correct? A. Is northern cooking. Not Peking. 


• 


• 

• • 

527 

Q. Have you ever lived in northern 

China, Mr. 

528 

Liu? A. Yes. 

Q. Have you ever heard of a 

dish 

called “00 

• 

tao”? A. I never heard of it. 

• ••*•* 

* 

• • 

529 

• 

Philip Sha 

• 

• • 

• 

Direct Examination 

• *##•# 

• 

• • 


Q. WTiat is your occupation? A. Student. 

Q. And where are you attending school? A. George¬ 
town University Graduate School. 
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Q. Are you a native of China? A. Yes, sir. 

530 Q. And did you attend school in China? A. I 
did. 

• • * # # * # « • S • 

Q. Now, are you familiar with Chinese cooking? A. 

Chinese cooking? Yes, sir. 

Q. And can you tell me if there are various ty]bes or 
kinds of Chinese cooking? A. Well, to my knowledge, I 
understand there are three classifications of Chinese! food, 
the Cantonese, Shanghai food and Peking food. 

• * • * # • # * • ! * 

Q. And where is the Peking type served ? A. The North¬ 

ern part of China. 

Q. And does Peking and northern cooking then 

531 mean the same thing? A. Denotes the same th|ng. 

Q. Have you in China ever learned of or e^ten a 
dish called “00 tao”? A. 00 tao? Yes, I—it is aj very 
popular food in northern part of China. 

Q. Can you spell that word? A. I cannot spell 00. jl can 
pronounce it. 

Q. Very well. A. 00 tao. 

Q. And by what manner of people is it eaten in north¬ 
ern China? A. Common people, I should say. 

Q. The common people ? A. Common people in my (home 
town. Especially Manchuria. 

Q. And can you tell us what its ingredients are? What 
it is like? A. It looks like yellowish stuff. Sometimes we 
can eat them dry like bread. Sometimes in hot weather 
supper time put into a stew or water. 

Something like that and eat it with something else call— 
like stew like stuff. 

• • • # * * * # * | * 

534 Q. And you have heard of northern type of Rook¬ 
ing? A. To my knowledge northern food, the Peking 
food and Mandarin foods are the same thing. 

• • * « * • # * • # 
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Charles C. Wang 

Direct Examination 

Q. And what do you do? A. I am a student at the Uni¬ 
versity of Maryland. 

Q. What are you studying? A. Agriculture. 

Q. Do you work part time? A. Yes. I work part time. 

• •••••••** 

536 Q. Did you attend school in China? A. Yes. 

Q. And have you attended other schools in the 
United States? A. I went to Manhattan College in New 
York, 1949. 

• ••••••••# 

Q. Have you had occasion to be employed as a teacher 
in the United States? A. Yes, I did. 

Q. Where did you teach? A. Georgetown University. 

• *•••••••• 

Now, are you familiar with Chinese cooking? A. Yes. 

Q. And do you know if there are various types or kinds 
of Chinese cooking? A. I can tell by the Peking style, 
southern style, Cantonese style, Shanghai style and 

537 the southwest style, chung king style. 

• ••••••••• 

Q. What is the difference between Peking cooking and 
northern cooking? A. The same. 

• •••••••*• 

538 Q. And your residence in China—did you ever 
hear of a dish called 00 tao? A. Yes, sir, I did. 

Q. What kind of a dish is that? 

A. A Chinese password for poor people. Made of corn 
flour, like American bread. 
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Cross-examination. 


Q. And how long have you worked at the Peking Pajlace ? 
A. Since their opening in January. Last January. 


539 


Schen Y. Shaw 


Direct Examination. 


Q. And what is your occupation? A. At this moment 
I am engaged in the importing business. 

Q. Where is your business located? A. In New jYork 
City. 

Q. Are you also going to school? A. Yes. j 
540 Q. Where are you attending school? A. When 
I come here in school at George Washington Uni¬ 
versity. 

Q. Are you a native of China? A. Yes. 

Q. And are you familiar with Chinese cooking? AJ Yes. 

Q. Can you tell me if there are various types of Chinese 
cooking? A. Roughly, it is classified into three geograph¬ 
ical areas, one, north, called Peking; in the south Called 
Canton; in the west called Szechwa. That is a proyince. 


Q. Have you ever eaten or heard of a dish called 00 
tao? A. 00 tao? I haven’t eaten it in my life hut I 
heard a lot of it when I was in China. It was a special 
dish in Peking. 

541 Q. Do you know what it is? A. It was a special 
dish in Peking, I heard of it. 


• ! 


Q. Mr. Shaw, I show you Defendants’ Exhibit N[o. 25 
which purports to be a menu and ask you if you | have 
ever seen that before? A. Yes. 
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Q. Do you know where it came from? A. From a Peking 
House in New York City. 

542 Q. What is the address of the Peking House in 
New York City? A. 845 Second Avenue nearby 

United Nations, New York City. 

Q. Did you procure this menu from that restaurant and 
bring it to Washington, D. C.? A. Yes, I did. 
********** 

543 Q. Now, I show you a menu marked Defendants’ 
Exhibit No. 26 and ask you if have seen that be¬ 
fore? A. Yes. 

Q. What is that? A. This is a menu. 

Q. Of what restaurant? A. Peking Palace. 

Q. Where is that located? A. It is located 566 Central 
Avenue, Cedarhurst, Long Island, New York. 

Q. Now, did you procure that menu from that restaurant 
and— A. Yes, I did. 

********** 

544 Q. I show you Defense Exhibit No. 27 and ask 
you if you have seen that before. A. Yes. 

Q. What is that? A. This is a menu. 

Q. From what restaurant? A. From a Yangtze Cafe. 
Q. Where is that located? A. It is located in Great 
Neck, New York. 

********** 

The Witness: Great Neck, Long Island, New York, 8 Sta¬ 
tion Plaza, Great Neck, Long Island, New York, specializ¬ 
ing in Peking and the Shanghai style. 

********** 

[Cross Examination] 

548 Q. Have you ever heard of 00 soup? A. Yes, I 
heard. 

Q. Where have you heard of that? A. Well, I heard 
when I was in New York. My friend told me. 

Q. Who? Mr. Lung? A. I, I heard it from others. Not 
from him. 


4 
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Q. Well, have you ever seen it on a menu anywhere? 
A. I saw it in the menu of here. I saw it. 

Q. Where? A. Peking Restaurant. One in Seven Seas 
Restaurant and another in Peking Palace. 

Q. Those are the only places you have ever seen it;? A. 
This. Yes. 

Q. Did you ever hear of it when you were in China? 
A. I heard in China so—I heard in China as a 00 tao.i 
Q. Is 00 tao a soup? A. 00 tao, perhaps the people 
from Peking, they say can be cooked in different 'Ways. 
I never had any chance to eat it. I am from the (west. 

549 Q. Oh, you are not from Peking or anywhere 
around there? A. I am not from—not from Peking. 

Q. You are more familiar with the sze chung type cook¬ 
ing? A. Yes. I 

Q. And you are from there, are you? A. Yes. 

Q. And this 00 tao that you have heard of, is that or 
isn’t it a soup? A. It—I heard of it as 00 tao is the name 
but they say it is served in different ways, depend on 
where you eat it, what style you like, how you like to llave. 

* * * # # # * * # i * 

I 

550 Kou L. Lou 

* * • • • * * • • # 

Direct Examination j 

l 

* * • * * * * # « ; • 

Q. And what is your occupation, sir? A. Self employed. 

• • * * * * * # # I # 

552 Q. Do you know if there is a division into classi¬ 
fications of Chinese cooking? A. Yes. 

Q. What are they, if you know? A. Generally I say 
four: the southwest, so called sze chung- 

* • * * * # # * #!# 

A. Then Canton, Shanghai, so consider it in that grimp 
of northern Peking cooking. I, myself, consider it i^ a 
small division. 

I 

I 

i 

i 


K 
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Then the last one is the Peking or the northern cooking. 

****•*•#•• 

553 Cross-examination 

###**###** 

Q. How did you happen to become an investor in the 
D. C. Catering Company, Incorporated? A. I was in New 
York. My brother call me up. Asked me if I am inter¬ 
ested in a good restaurant business. 

Q. Do you remember when that was? A. That was the 
26th or 25th of December, ’54. 

Q. And did you say that you were? A. Were what? 

Q. Interested. A. I say 26th or 25th. 

Q. And your brother called you if you were interested 
in investing in a good restaurant. Is that what you 

554 said? A. My brother called me, called me up asked 
me if I am interested in investing in a good res¬ 
taurant business. 

Q. And did you say you were interested? A. I said 
I might. 

Q. And did he tell you what it was? A. At that time 
I said I might. Then he say how about coming out to his 
place. So I told him, all right, that night. 

Q. Did he tell you where this restaurant was located? 
A. When I got there they told me it was called the “Sea 
Fair” before, and on Connecticut Avenue, but I don’t 
know Washington, D. C. 

##•*###### 

556 Q. Now, was the name of the restaurant discussed 

557 at that time? That is, December 25th or 26th? A. 
On the first night the most important things was 

the money. We talk about that—how to raise it—who put 
up how much—up to about, I would say, twelve o’clock. 

Just a little bit discussion about the name. Because we 
going to serve Peking or northern food we decide to use 
“Peking”. “Peking” what, we didn’t decide. 

Q. Were any, any names in conjunction with Peking sug¬ 
gested at that time? A. I don’t think so. 


I 
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Q. When was “Peking Palace” first suggested A. 
When I know about it, that time the sign already made, 
the menus been chosen, they have chosen the menu; That 
was in New York. 

Q. When was that? A. I say it is about January 14th 
or 15th. 

Q. And that is the only further discussion—that is the 
only discussion you ever had about the name? Aj. W^hat 
do you mean? You mean on the 26th? 

Q. Yes. A. Yes. 

Q. So you had nothing to do with its selection? AL When 
my brother come down I gave him power of attorney. I 
don’t know what that mean. They select the name!, but I 
gave him the power to do whatever he thinks best. 
558 Q. Was the name “Peking Palace” mentioned on 
the 25th or 26th of December? A. No. 

#*#*#*##^* 
597 The Ruling of the Court 

I 

The Court: The plaintiffs, Peking Restaurant, Incorpo¬ 
rated, and Peking Temple, Incorporated, seek in this ac¬ 
tion to enjoin the defendant, D. C. Catering Company, and 
the defendants, S. V. Lung and Paul Dietrich, froid utiliz¬ 
ing the name “Peking Palac^” as the name for a jrestau- 
rant operated within some twenty blocks of the plaintiffs’ 
restaurant, both restaurants being located on Connecticut 
Avenue in the northwest section of Washington. 

The plaintiffs, in addition, contend that the defendants 
have indulged in unfair trade practices in that they have 
copied the plaintiffs’ menu and that they have appropri¬ 
ated to the defendants’ menu a soup designated as “00 
soup” which is an invention and allegedly a property of 
the plaintiffs. 

The defendants generally deny the allegations and claim 
that they have the right to use the name “Peking!’ as a 
part of the title of their restaurant, basically because the 
name “Peking” is a geographical one. 


The defendants further deny that they have copied the 
plaintiffs’ menu or that the plaintiff has any exclusive 
right to the designation of a soup as “00 soup”. 

The Court has heard extensive testimony in behalf of 
the plaintiffs and the defendants. The Court reluctantly 
points out, as I am sure counsel knows, that some of 

598 the witnesses in this case have not made full and 
frank disclosures of all of the facts in the case. I 

am sure it has been obvious to counsel that certain wit¬ 
nesses were evasive in answering questions when they felt 
that the answer might jeopardize their position in the case. 

It is unnecessary for the Court to specifically spell out 
these instances but I am sure they were as obvious to 
counsel as they were to the Court. 

The defendants, in their testimony, have offered testi¬ 
mony to establish some right to the name “Peking” be¬ 
cause the defendants, Lung and Dietrich, were officers and 
stockholders or officers or stockholders of the plaintiff cor¬ 
poration, Peking Temple, prior to the time that they be¬ 
came affiliated with the corporate defendant in the case. 

This testimony appears to be predicated upon the theory 
that because these individual defendants were part of the 
prior corporation they had some right in the name of the 
Peking Temple Corporation. 

It is, of course, an elementary principle of law that the 
property rights of a corporation belong to the corporation 
and not to the officers or to the shareholders, and, of course, 
good will and the tradename are parts of the property 
rights of the corporation. 

There are numerous cases which point out that when 
officers or stockholders of a corporation resign from 

599 a corporation or dispose of their stock they cannot 
enter business under the name of the prior corpora¬ 
tion or utilize any of the earlier corporation’s property 
in setting up the new business. 

The cases point out, as I am sure counsel are familiar 
with these cases, that it is the theory and purpose of the 
law to encourage people to leave one business and start 


129 


another, but they must do so in recognition of any existing 
rights that are in their earlier affiliation. 

Turning to the names “Peking Restaurant” and Peking 
Temple”, the question before the Court upon this jpoint is 
whether the word “Peking” is a geographical term as it is 
used in connection with the names of these two plaintiff 
corporations. 

Of course, it is again elementary law that geographic 
names cannot be tradenames except under rather jlimited 
conditions. The growth of the law upon this point has 
been directed towards enlarging the property right iin geo¬ 
graphic terms in permitting their use as tradenamejs when 
they do not limit themselves to the product of a particular 
area or locality. 

The Court has heard extensive and sometimes conflict¬ 
ing testimony as to whether the word “Peking” designates, 
per se, a specific type of Chinese cooking sometimes re¬ 
ferred to in the testimony as “northern cooking”. 
600 The exhibits offered especially by the defendants 
upon this point are in conflict. The Court observes 
•that some of the menus of Chinese restaurants indicate 
that they specialize in northern style cooking or northern 
Shanghai cooking or northern native cooking. 

Others indicate that they specialize in Peking style or 
Shanghai style or Peking and Shanghai style. 

In an effort to be as brief as possible, the Court ap¬ 
proaches this problem in this case by asking what is the 
meaning of the word “Peking” to the public in the Dis¬ 
trict of Columbia. i 

* 

It does seem to the Court that since the plaintiffs in 
1947 established their present business as the “Peking 
Restaurant” that it is reasonable to assume from the tes¬ 
timony that the name “Peking Restaurant” has coniie to 
mean the property operated by these plaintiffs. 

I do not believe that the word “Peking” in thi$ in¬ 
stance is a geographic term. I believe that its use is! non 
descriptive; that it is, in the words of some of the cgses, 
a fanciful or arbitrary use, and that being so usedj the 


i 

i 



plaintiffs can and have acquired a property right in the 
name as designating a restaurant. 

I do not believe that the Court’s finding in this regard 
precludes the defendants from using the name “Peking” as 
describing a type of cooking which they feature and 

601 which they may advertise or quote on their menus. 
I do believe, however, that the defendants are pre¬ 
cluded from using the word “Peking” in any combination 
as a title for their restaurant. 

The Court, accordingly, will grant the prayer of the 
plaintiffs’ complaint for a permanent injunction, restrain¬ 
ing the defendants from using the word “Peking” in any 
combination of words as a title for their restaurant. 

The Court is of the opinion that the plaintiffs’ allega¬ 
tions concerning the copying of the plaintiffs’ menu by the 
defendants are not substantiated. The Court observes that 
the item, No. 31, upon the plaintiffs’ so-called family menu 
is identical with Item No. 31 upon the defendants’ menu 
despite the fact that the two dishes are spelled in different 
ways. 

I do not find, however, in the some hundred and ten 
odd numbered items on the menus that there is any other 
similarity. 

I, accordingly, do not believe that the defendants should 
be required to give their present Item No. 31 any other 
designation. The Court will find for the defendants upon 
this point. 

Insofar as the 00 soup is concerned, the Court observes 

602 the Court recalls it, “00 tao”, was described by 
fied concerning a rather mysterious dish called, as 

602 the Court recalls it, “OO tao”, was described by 
one witness as being a type of pastry. Another was 
sure that it was a kind of a stew\ Some one else had 
never seen it or tasted it but he was certain that it could 
be served in different forms and in different manners. 

I don’t think any witness testified that he had ever 
tasted 00 soup or seen it on a menu other than in the 
plaintiffs’ establishment or in an establishment which one 


of the witnesses for the plaintiffs indicated had been au¬ 
thorized to use the name. 

I believe, consequently, that the plaintiffs are entitled 
to protection insofar as the designation “00 soup” is con¬ 
cerned. The Court directs that the defendants find some 
other name for their soup of this kind. 

Turning to the matter of damages, the Court does not 
believe that the plaintiffs have sustained the burden of 
proof to the Court’s satisfaction in establishing that! there 
was any willful, malicious conduct on the part of th4 indi¬ 
vidual defenedants who from the Court’s viewpoint and 
accepting all of the testimony, which incidentally! is in 
rather serious conflict, the Court must conclude that the 
two indr idual defendants were apparently making a bona 
fide effort to keep the Peking Temple going at least until 
it appeared impossible to do so. 

I believe the Court is required upon the matter of 
603 punitive damages to find in favor of the defendants. 

I don’t believe insofar as compensatory dajmages 
are concerned that there has been any substantial showing 
of injury which would justify the Court in aw T ardin^ com¬ 
pensatory damages to the plaintiffs. The Court wiill find 
for the defendants on this point. 

I believe this disposes of all of the issues before the 
Court. The Court observes that these defendants have a 
substantial investment in their menus and in the neon sign 
presently on the front of their building. 

I believe the defendants should be allowed a reasonable 
time in which to make an appropriate change in their name, 
their sign, their menus. It is not possible for the Court 
to say what is a reasonable time. 

The Court will direct that counsel for the plaintiffs and 
the defendants get together and work out something that 
is reasonable to the plaintiffs and reasonable to the de¬ 
fendants as to the time element in effecting the changes 
which are necessitated by the Court’s ruling upon the use 
of the word “Peking”. 
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■ Announcement by Peking Restaurant of Washington, D.C.: 

" Now there is a Peking Temple, Inc. of Washington, D.C. which ie 
establishing at 5520 Connecticut Ave. N.W. , Washington, D.C. a cocktail 
lounge, which is to be opened in-the month of April. Although this 
restaurant is a clos? neighbor of Peking Restaurant, the internal 
organization and everything are independant and has nothing to do with 
Peking Restaurant. 

* Feering that the public would fail to understand this fact, we 
therefore especially make this announcement in the newspaper. 

w 0ur Restaurant address is: 

5522 Conn. Ave. N.W. 

Washington, D.C. 

" April 15, 1953* 
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The above is a true and accurate translation of the ettached clipping 
which appeared in the CHINA TRIBUNE . a Chinese Newspaper in New York, N.Y. 
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ASKING PkLkm 


dhineic-^^h 


me rlean 


^citaurajtl 


Specializing in Peking & Shanghai Style 



566 Central Avenue Cetlarhurst l ong Island,^. Y. 

j 

i 

Telephone: 

CEdarhurst 9-1025 


ORDERS TO TAKE OUT FREE DELIVERY 






pmm muse 

a tnryr /?«/« urttnl 

845 SECOND AVENUE 
(Nearby United Nations) 

NEW YORK, N. Y. 
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/ LOBSTER ROLL HtL$lx& 1-25 

Fresh Maino Lobster mea* with bamboo shoots, 
i water chestnuts, Smithficld ham, rolled in crisp 

*• pastry shells. 

Egg Roll) ft # 

*' BARBECUED SPARE RIBS 1.25 

Complcto side of Ribs, served with our spociol 
sauce. 

47) PEKING BARBECUED PORK: (Chinese Roast Pork) 

Fresh Jersey loin of Pork, barbecued. 

RAVIOLI (Chinese Style) 

Chopped fresh tenderloin of Pork, fresh Shrimps, 
assorted vegetables, in tender dough cases, 
SAN-SIEN Shir-Mark (Tin-Sing) 

Chopped Pork Tenderloin, with imported Chinese 
Mushroom, fresh Shrimp, water Chestnuts and 
Bamboo shoots. Steamed in tendor dough cases. 

CHOW MEIN 

Chicken Chow Mein ...1.45 

Shrimp Chow Mein .........1.65 

Vegetable Chow Mein ....1.25 

Fresh Chicken Liver Chow Mein ....,1.75 

Chicken Subgum Chow Mein ..2.25 

Fresh Maine Lobster Chow Mein ....2.25 

White Meat Chicken Chow Mein ..2.50 

Chicago Style Chow Mein ..2.25 

Qui Far Chicken Chow Mein .....2.50 

Peking Style Soft Noodles Chow Mein ...2.50 

Peking Chefs Special Chow Moin .2.70 

Roast Pork Lo Mein or Shrimp .2.25 

Chicken Lo Mein or Lobster .....2.40 


tu 


RICE 


Roast Pork, Fried Rice ... 

Shrimps, Fried Rice .... 

Chicken, Fried Rice 

Subgum Fried Rico . 

Yang Chow Fried Rice . 

Fresh Maine Lobster, Fried Rico .„...2.00 


Largo 

_1.30 

.1.50 

1.75 

2.00 

2.00 


SEAFOOD 


2.75 

seg- 

with 


3.50 


LOBSTER CHINESE STYLE 

Selected live Maino Lobster, cut into dointy 
ments, with minced pork, tenderloin, served 
egg gravy (without shell $3.50). 

LOBSTER QUEI 

Fresh live Maine Lobster meat, with assorted Chinese 
green vegetables and snow peas, served with light 
gravy. 

CHAO LOBSTER DING 3.50 

Fte.h Lobster with diced assorted Chinese green 
vegetables, tiny mushrooms. 

LOBSTER SOONG A LA PEKING 3.75 

Fresh Lobster meat, bamboo shoots, mushrooms, 
w.Ter chestnuts and snow peas garnished with crushed 
almonds. 


'4 Q ! 

2,50 BIRDSNEST SOUP 1.25 

Selected morsels of b|rdsncst with drops of 
egg. 

.75-^EKING SAN SHIEN SOUP riS#© -50 

Shredded Pork tcndeijloin, assorted Chinese 
vegetables in clear broth. 

SHIH-CHU TOFU ;£$», .50 

Sliced pork tenderloinj, vegetables. Chinese 
mushrooms and bean cijird. 

TSAI DAN HWA $ -50 

Seaweed vegetables in| egg broth. 

ROAST PORK V/ON-TON -50 

Sliced roast pork, veqjetablcs and chopped 
meat dumplings in clealr broth. 

EGG DROP SOUP I -35 


2.50 


1.45 


.80 


1.00 


CHOP S0EY 


EGG 


Egq Foo Young Don .j,. 

1.40 

Shrimp Foo Young .j. 

1.60 

Chicken Foo Young 

. 1.75 

Fresh Maine Lobster Foo Youn^ 

2.25 

Young Don .j. 

. 2.00 

Mushroom Young Don . j. 

1.75 

Vogetablo Young Don 

1.25 


SUGGESTIONS 


Roast Pork with Mushroom . j... 

Roast Pork with Bean Sprouts j 
Beef or Pork with Tomato & Pepper 
Pepper Steak 


Chicken Chop Suey . .l.. 1.75 

Vegetable Chop Suey.|. 1.50 

Shrimp Chop Suey . j ...1-75 

Fresh Chicken Liver Chop Suey j... 1.75 

Fresh Maino Lobster Chop Suey..2.50 

S 

Chicago Chop Suey..j. 2.00 

Plain Chop Suey .j.1.50 

Beef Chop Suey . 1. 1.75 

Chicken Subgum Chop Suoy ....2.25 

Mushroom Chickon Chop Suey ,j ..2.25 

Peking Chefs Special Chop Sue^...2.75 


Small Regular 
1.95 2.85 

1.50 2.00 

2.25 
2.00 
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Serves 6 
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MANDARIAN DISHES 
DUCK 

(1) PEKING DUCK: (Barbecued Duck—Peking Style) 

Skin of whole tender young Duckling, barbecued to a rich brown crispness, 
served with home made thin Chinese biscuits, heart of green scallions, and 
haisien sauce. 

An unusually delectable dish reverently called "FOOD OF HEAVEN" 
since the ancient times of the Ming Dynasty. 

"WE REQUIRE ONE DAY NOTICE FOR PREPARATION." 

(2) KUA SHAO YA: (Braised Duck) £$t&fg 

Tender Long Island Duckling, boneless without skin or fat, garnished with 
a tasty blending of water chestnuts, egg white and flour, steamed to proper 
tenderness, then braised to golden brown crispness, served with special 
sauce. 

(3) HUNG SHAO YA: (Peking Soy Duck) Half 3.50 

Tender young Long Island Duckling, in rlavorful soybean sauce, pressure Serves 3 
cooked to a proper tenderness, served with "in season vegetables." 


CHICKEN Small 

(4) CHAO LUNG-FENG CHI: (Chicken with Lobster Meat) 3 - 25 

Tender Breast of Chicken, fresh lobster meat, snow peas, water chestnuts, 
bamboo shoots and button mushrooms. 

An enticing dish for the adventurous epicure. 

(5) CHAO GAI KEW MEIN A LA PEKING 

Chunks of Chicken breaded and sauted with assorted Chinese vegetables 
and soft egg noodles, highly recommended by the chef. 

(6) HENG-YEN CHI-DING: (Chicken with Almonds) 2.45 

Diced meat of Chicken, with snow peas, button mushroom, bamboo shoots 
and water chestnuts, garnished with whole crispy almonds and rice noodle. 

(7) HO-TAO CHI-DING: (Chicken with Walnuts) 2.55 

Diced Chicken, assorted tender Chinese vegetables, tiny mushrooms and 
bamboo shoots, with sherry wine sauce. Garnished with walnuts. 

(A truly authentic MANDARIN specialty.) 

(8) LA-TE CHI-DING: (Diced Chicken with Green Peppers) 1.90 

Chicken, with green peppers. 

HEAT 

(9) CHINESE STEAK ALA PEKING 

Prime Sirloin Steak, broiled sliced thin, garnished with Chinese green vege¬ 
tables, mushroom sauce, bamboo shoots and water chestnuts. 


140 


i 

1 

1 

i 

1 

1 

1 

When in 

i 


Washington, D. C. j 

i 


. . . Widit the ... 

i 


PEKING RESTAURANT 

1 

j 

5522 CONNECTICUT AVENUE 


☆ 

i 

i 

1 

under the same Iddana^ement 

| 

j 

j 

i 

j 

i 

i 

i 

i 

i 

i 






BRIEF FOR APPELLEES 


* 


IN THE 


United States Court of Appeals 

Columbia Circuit 0,e 'p of Appeals 

* or the 


For the District of 


No. 12,859 


District, f.r r . x 

• Circuit 


°- T 25 :955 




CLffiS 

D. C. CATERING COMPANY, INC., ET AL., Appellants 


v. 


PEKING RESTAURANT, INC., ET AL., Appellees 


Appeal from the United States Court of Appeals for the 

District of Columbia 


i 

Ross O'Donoghue 
Union Trust Bldg. 

Bailey Walsh 

1344 Connecticut Ave. N. W. 
Attorneys for Appellees. 


Press of Byron S. Adams, Washington. D. C. 


QUESTION PRESENTED 

Whether the trial court’s determination that the use of 
“Peking Palace” as the name of a restaurant specializing 
in northern Chinese cuisine competitive with two other 
established and associated restaurants specializing in the 
same cuisine named, “Peking Restaurant” and “Peking 
Temple”, respectively, on the same street a mile away, 
had caused and would continue to cause confusion in the 
mind of the Washington area public was a factual deter¬ 
mination based on ample evidence which should not be dis¬ 
turbed by this Court. 
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D. C. CATERING COMPANY, INC., ET AL., Appellants 

i 

V. 

PEKING RESTAURANT, INC., ET AL., Appetites 


Appeal from the United States Court of Appeals for the 

District of Columbia 


BRIEF FOR APPELLEES 


RESTATEMENT OF THE CASE 

Appellee, Peking Restaurant, has been continuously in 
business at its present location on Connecticut Avenue in 
Washington, D. C., since its establishment in 1947 (J.A.; 27), 
specializing in a northern Chinese cuisine (J.A. 49)1 It 
had once operated a branch in northeast Washington 
(J.A. 51) called New Peking Restaurant (J.A. 35). Pdking 
Restaurant had no liquor license, so in the summer of 1953 
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one of the partners in the restaurant, along with several 
other persons, set up a corporation which entered into an 
agreement with the restaurant under which the corporation 
wmuld be permitted to operate under the name of Peking 
Temple, Inc., occupy a room adjoining the restaurant in 
the same building, and sell food prepared in the restaurant 
kitchen (J.A. 28-29, 48). Peking Temple, Inc., obtained a 
liquor license and purveyed drinks on which it made what¬ 
ever profit it could wiiile buying all meals from Peking 
Restaurant (J.A. 48). The arrangement was to the mutual 
advantage of each in that it provided an expanded outlet 
for the business of the Restaurant, along with facilities 
for such of its patrons as wanted a drink before or during 
their meals while it enabled the Temple to obtain all the 
meals that it could serve while deriving profit from the 
sale of drinks to patrons who, to a great extent, were 
provided to it by the Restaurant (J.A. 48-49). 

An arrangement involving the consent to the use of 
the name “Peking ’ 9 by the Temple has continued up until 
the present time between these two parties. The Res¬ 
taurant has now been incorporated (J.A. 27) and obtained 
a liquor license (J.A. 51). The Temple now leases its 
facilities to the Restaurant, but in the only respect of any 
importance to this case, the agreement for the use of the 
name has remained unchanged (J.A. 51). 

In the autumn of 1954 the president of Peking Temple, 
Inc., appellant Dietrich, together with appellant Lung, 
began negotiating for the purchase of another restaurant 
business known as the “Sea Fare” farther south on Con¬ 
necticut Avenue (J.A. 100-101). He claimed that he was 
carrying on these negotiations on behalf of the corporation 
and that it was being done with the consent and approval 
of the other officers and stockholders (J.A. 102) and that 
it was the intention of Peking Temple, Inc., to move to new 
quarters (J.A. 104). He says that the deal was made and 
all necessary arrangements vrere in progress (J.A. 110-111) 
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although the other officers had not even gone with h^m to 
the place that was being purchased (J.A. 101) noif had 
anything been done to raise the large amount of money 
necessary (J.A. 105). The other officers and stockholders 
deny that any such arrangements had been made on behalf 
of Peking Temple. Lung told them it was his own venture 
(J.A. 52). 

In any event, suddenly on December 17, 1954, Dietrich 
sent special delivery letters to the officers and directors 
of the corporation, resigning the presidency of the; cor¬ 
poration effective December 20 (J.A. 46, 66, 84, 105) (he 
was not a stockholder of the corporation). Undef the 
by-law^ of the corporation such resignation was effective 
without any action of the board of directors (J.A. 85). 

Thereafter, on December 21, appellant Dietrich put cfards, 
which he had had printed, on the tables of Peking Temple 
(J.A. 69, 77, 92, 107). The cards read as follows :j 

“The Management and Personnel of This 
Restaurant and Cocktail Lounge 
Cordially Invite You to Our New & Finer! 

PEKING PALACE 

i 

3524 Connecticut Ave. at Porter St. N.W.—EM 2-6358 
(Opening Weekend of Jan. 14) 

We will serve the finest Peking and Shanghai 'style 
cuisine as w r ell as an excellent French-American menu 
at neighborly prices. Our Cocktails will always re¬ 
main the best and Dining and Drinking will be most 
pleasurable in our NEW, beautiful and spacious dining 
room and cocktail lounge. 

We thank you for your patronage and wish you the 
best for the Holiday Season. 

We invite you to our new home in the coming New Year. 

Peking Temple Management” 
(Appellees’ Exhibit l)j 


l 


I 




4 


They also placed a large sign, which Dietrich had had 
painted with the same or similar wording, in the window 
of Peking Temple (J.A. 29-31, 54-55, 70). 

When the proprietors of Peking Restaurant were ap¬ 
prised of this action, they, not knowing the source of the 
cards and sign, considered it a breach of their contract 
with Peking Temple and refused to allow any more food to 
be served from its kitchen on the Peking Temple premises 
(J.A. 31, 51). 

Dietrich and Lung obtained financial backing for their 
venture without seeking it from stockholders of Peking 
Temple (J.A. 75, 77), and they and their friends bought 
all of the stock of appellant D. C. Catering Company, which 
operated the Sea Fare Restaurant (J.A. 75). They changed 
the name to “Peking Palace” (J.A. 94) even though Diet- 
rich testified that “Peking Temple” had already decided to 
use that name (J.A. 97), and despite objections by appellees 
to the use of that name as confusingly similar to those of 
appellees \ opened their restaurant on the same side of 
the same street in the same city on January 14 and have 
continued to operate a Chinese restaurant at that address 
up to the present time (J.A. 15). It also specializes in 
northern Chinese cooking (J.A. 49). 

Around ninety-five percent of the clientele of appellees’ 
establishments are non-Chinese w’ho come from all parts 
of the metropolitan area (J.A. 34, 54) to enjoy its northern 
Chinese type of cooking which is purveyed in few, if any 
other, restaurants in this area. Only a tiny fraction of 
these patrons understand any Chinese. The Peking Res¬ 
taurant advertises throughout the metropolitan area. (J.A. 
48, 54). Appellants claim that some eighty-five percent of 
its clientele come from the immediate neighborhood of its 
restaurant (J.A. 85). The Court may take judicial notice 
of the fact that the vicinity of Connecticut Avenue and 
Porter Street is not a Chinese neighborhood. 
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i 
i 

i 

The main divisions of Chinese cookery are the northern, 
the western or Szechuan, and the Cantonese or southern. 
There is the less important coastal or Shanghai typ^ (J.A. 
78, 79). The term Peking to a Chinese does not j denote 
a style of cooking or a particular cuisine (J.A. 49, 53) and 
certainly has no such connotation to the Washington public 
from which the clientele of these restaurants is j drawn 
(J.A. 57-65). Even to a Chinese, there is no such con¬ 
notation (J.A. 75-76, 79). 

i 

Confusion not only was likely to result from the simi¬ 
larity of names of the old restaurants and the new, tut was 
in fact demonstrated to have occurred in a substantial 
number of instances (J.A. 31, 56-57-58-59, 61-64, 65, 71-72). 

Among other things that appellants did deliberately to 
cause confusion was to imitate a soup invented ;by the 
Peking Restaurant chef and appropriate its entirely fanci¬ 
ful name of 0-0 soup (J.A. 33, 80, 83). 

Peking is not at present the name of a Chinese city, for 
the name was changed to Peiping in 1926 (J.A. 50, 78, 83). 

No attempt will be made to refute the multiple mis¬ 
statements of the record in appellants’ brief, their Reliance 
on matters not in evidence and distortion of thd facts. 
Suffice it to say that very few of the statements made 
therein find support in the record. 

i 

SUMMARY OF ARGUMENT 

The determination that the name “Peking Palace” ap¬ 
plied to a Chinese restaurant specializing in northern 
Chinese cuisine on the same street twenty blocki away 
from two associated Chinese restaurants with the! names 
“Peking Restaurant” and “Peking Temple”, which had 
long been known as the only purveyors of northern (phinese 
food served in Washington, D. C., has caused and continues 
to cause confusion in the mind of the Washington! public 
is one of fact for the trier of facts and not a question of 
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law to be passed upon by an appellate tribunal. The 
findings of tbe Court are firmly based on the evidence. 

The law is settled that the first user to appropriate a 
trade name in an area such as metropolitan Washington, 
where its customers are drawn from the entire area, ac¬ 
quires a right therein and the burden is on any subsequent 
competitor to select a name that will avoid confusion. 
Even if the use by the newcomer is innocent or accidental, 
it may be restrained. This is even more true when the 
appropriation was with the intent to deceive appellees’ 
customers and to delude them into coming to their newly 
established place under the belief that it was a branch of, 
or the new location of the old. 

The mere fact that Peking once was the name of a 
Chinese city does not mean that it is incapable of ex¬ 
clusive appropriation by a Chinese restaurant in Washing¬ 
ton, D. C., for as so used it is a fanciful use and is not 
technically geographical. 

The determination that the customers of competitors 
are confused or are likely to be confused by similar names 
is a finding of damage that will support an injunction. 

ARGUMENT 

I. THE DETERMINATION OF THE COURT THAT APPELLEES' 
USE OF THE NAME "PEKING" IS ARBITRARY AND FANCI¬ 
FUL AND IS NOT GEOGRAPHICAL OR DESCRIPTIVE AND 
THAT APPELLANTS' USE OF THE NAME "PEKING" IS 
CONFUSING ARE FACTUAL DETERMINATIONS AMPLY SUP¬ 
PORTED BY THE EVIDENCE. 

Appellants concede (Br. 9) that “The only factual ques¬ 
tions are whether the trade name in controversy is geo¬ 
graphic and descriptive or one that has caused unreason¬ 
able confusion.” But the trial court made specific findings 
on both of those issues as Findings of Fact Nos. 11 and 12 
(J.A. 19). It found that the use of the word “Peking” by 
appellees is “arbitrary or fanciful” and “indicates and 
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i 
i 

I 
I 

identifies the plaintiffs to . . . patrons and . . . public.” 
It found further that the use of the name ‘ ‘Peking” 
by appellants “has caused and will continue to! cause 
confusion in the minds of patrons . . . and of the public.” 

Appellants, having admitted that these are questions of 
fact, do not challenge that these findings are supported by 
substantial evidence, but rather seem to treat them as 

. I 

questions of law to be passed on by this Court, i Since 
these findings are matters of fact, it is sufficient to show 
that they are based on the evidence. They must, therefore, 
be sustained. 

j 

The evidence showed that the name “Peking” is arbi¬ 
trary or fanciful as applied to appellees ’ restaurants and 
is neither geographical nor descriptive in the technical use 
of the terms. 

i 

A. Peking Is Not Geographical 

“Peking” as used by appellees is not geographical, for 
it neither indicates the location of the restaurants or the 
place of origin of the goods sold therein. Appellants will 
concede as much. 

i 

i 

B. Peking Is Not Descriptive 

Appellants argue, however, that “Peking” denotes a 
style of cooking to Chinese and, therefore, is descriptive. 
But the Court took the quite proper approach to thi^ prob¬ 
lem “by asking what is the meaning of the word ‘Peking’ 
to the public in the District of Columbia.” (J.Ai 129). 
The evidence showed that the vast majority of the clientele 
of the three several restaurants w r as drawn from the general 
public of the metropolitan area of Washington which does 
not have the esoteric knowledge of the various types of 
Chinese cuisine (J.A. 48, 54, 85). Its knowledge of northern 
Chinese cooking must be very limited since there havje been 
so few such restaurants in Washington and then only since 
1947. It is significant that, with the exception of appellant 

I 

! 

i 

i 

i 

i 


i 
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Dietrich, the only witnesses called by appellants in their 
attempt to show that “Peking” indicated a particular style 
of cooking were either natives of China (J.A. 118, 120, 
122, 123, 124) or a man w T ho had lived for many years in 
China (J.A. 117). Even then, the weight of the evidence 
indicated that “Peking” did not indicate a type of cooking 
and certainly that it does not have any such significance 
in the mind of the Washington public. (J.A. 30, 49, 64, 75- 
76, 79, 117, 120) 

The most that the witnesses said favorable to appellants’ 
claim was that they would expect to find northern Chinese 
cooking in a restaurant named “Peking” (J.A. 80) since 
Peking vras formerly the name of a city in northern China. 
It is as if an American were asked if there is such a thing 
as * ‘ Boston ’ ’ cooking. The answer would be ‘ ‘ No. ’ ’ There 
is a New England type of cooking and there are such 
dishes as Boston baked beans, just as there is Peking Duck. 
Furthermore, if a restaurant in Kansas City were called 
“The Boston Restaurant”, a prospective patron might 
expect to get a New England boiled dinner there. But 
that does not mean that the term is descriptive or that it 
is incapable of exclusive appropriation. For that matter, 
it is at least arguable that a restaurant called the “New 
England Grill” in, say, Kansas City, would be entitled to 
the protection of that name. Surely a “Boston” restaurant 
so located would be entitled to protection. The situation is 
infinitely stronger when the names and cuisines are from 
a country on the opposite side of the globe. 

C. Confusion Is Not Only Likely But Actual and Intentional 

The question of whether confusion has occurred or is 
likely to occur is peculiarly appropriate for determination 
by the trier of the facts since it involves not only the 
weighing of evidence and judgment of witnesses, but var¬ 
ious imponderables and complicated nuances. “The Dis¬ 
trict Court’s findings were amply justified by the evidence” 
as in Food Fair Stores v. Square Deal Market , 93 U.S. 
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App. D.C. 7, 9, 206 F. 2d 488 (1953). The facts justifying 
this determination were that one appellee had beei^ estab¬ 
lished on Connecticut Avenue since 1947 (J.A. 27). jit had 
once established a branch in the northeast section Of town 
for a short time under the name “New Peking Restaurant” 
(J.A. 35). Later it made arrangements with thej other 
appellee to open its restaurant on Connecticut A vemie 
under the name “Peking Temple” (J.A. 28). All three 
of these restaurants had specialized in northern Cjhinese 
cooking and had been the only restaurants in the Washing¬ 
ton area that purveyed this more solid, meatier type of 
Chinese food as contrasted with the rice, noodles and 
sprouts that are typical of the average Cantonese or jsouth- 
ern Chinese restaurant. As a result, the clientele was jdrawn 
from all „over the metropolitan area, from Silver Spring 
(J.A. 57), from Foggy Bottom (J.A. 61) and from Virginia 
(J.A. 49), as well as from Connecticut Avenue (J.A. 65). 
The Court was no doubt right in thinking that the public— 
perhaps especially the informed public—would be confused 
when another restaurant opened which again use(l the 
same formula of “Peking” in association with another 
word and again announced that it specialized in northern 
Chinese type cooking. Its location would only tend to 
confirm this, for it was on the same Connecticut Avenue 
where appellees had found success, some twenty flocks 
away from them. If it had been in the next blopk or 
directly across the street, the public might well have 
recognized it as a competitor, but a mile away wa^ just 
the right distance for a new link in a chain. 

The appellants certainly did nothing to minimize the 
probability of confusion when they placed Plaintiffs! Ex¬ 
hibit 1 on the tables of the Temple stating so definitely 
that the “Peking Palace” was related to the “Peking 
Temple”. They cannot be heard to say that confusipn is 
improbable when they deliberately did all in their ppwer 
to cause confusion. Furthermore, appellant Lung actually 
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stated that he picked the name “Peking Palace” in order 
to “get the business” from appellees (J.A. 46). His every 
action seems to bear out his intent. This is the evidence 
that the appellants find so “tiresome” (Br. 9) because it 
is so harmful to their contentions. 

The absurd efforts of appellants to claim that all of the 
negotiations as well as the placing of cards was done on 
behalf of the Peking Temple with the full agreement of 
the board of directors simply does not stand scrutiny. If 
the negotiations for purchase were being made as claimed 
on behalf of the Peking Temple, what happened which 
upset such a plan and why was not the purchase in fact 
on its behalf? Why did Dietrich so carefully resign by 
registered, special delivery letter on December 17, effective 
December 20, and then place cards and signs in the Temple 
on December 21 announcing the opening of a new restau¬ 
rant? The only reasonable inference from all his testimony 
is that the whole deal was signed and sealed on behalf 
of himself, Lung and their friends before December 17 
despite his pretense to the contrary. The confusing name 
was already selected and the deception agreed upon, de¬ 
spite his pretense that the name was not selected until the 
week after Christmas (J.A. 94). The confusion thus 
caused was anticipated and was deliberate. 

In considering the metropolitan Washington area as the 
appropriate competitive unit, the Court was following 
this Court’s determination in Food Fair Stores v. Square 
Deal Market Co., supra, p. 9 

“... Some of the territory of those states [Maryland 
and Virginia] is commonly identified with the District, 
for purposes of retail trade and the like, as part of 
the Metropolitan Washington area. This accords with 
the economic reality of the situation, which we think 
must be controlling in the present context.” 


If this is true of a grocery store which draws its cus¬ 
tomers only from the immediate neighborhood, it is a 


fortiori true of restaurants as specialized in their cuisine 
and appeal as those of appellees. 

As the Court said in Stewart's Sandwiches, Inc. v. 
Sewards Cafeteria, Inc. (D.S.D. N.Y. 1932), 60 F. 2jd 981: 

“The fact that the defendant’s cafeteria is ijocated 
on 149th street and that plaintiff’s nearest cafeteria is 
located at 50th street does not place defendant’s cafe¬ 
teria beyond the area in which plaintiff is entitled to 
protection. Especially in view of the fact that the 
cafeterias are in a populous city closely knit by swift 
means of transportation ...” 

Furthermore, the evidence showed that there was actual 
confusion. There were many examples of person^ who 
had actually been confused (J.A. 31, 56, 58-60, 61-64, 65). 
It may be assumed that these cases are typical sincfe it is 
manifestly impossible to canvass the whole metropolitan 
area to determine precisely how many of the publicl were 
confused and how many were not. There were occasions 
when persons invited to a dinner party failed to show up 
because they had gone to the competing restaurant by 
mistake (J.A. 31), where orders were placed by phonie and 
not picked up because of confusion on the part of the 
customers (J.A. 31) and where suppliers mixed up orders 
and delivered the wrong order (J.A. 56-7). 

All these elements of evidence show that the Court was 
amply justified in holding that there was continuing confu¬ 
sion as the result of appellants’ use of the name “Peking”. 

i 

The Court below heard the evidence and knew what 
weight to give to the testimony of the several witnesses 1 
and w*as more than justified in its conclusions. 

: Appellants suggest that the Court found that appellees’ witnesses were 
lying (Br. S). It is significant, however, that this remark was made by the 
Court in the course of appellant Lung’s testimony (J.A. 75, R. 263-264)1 
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IL THE NAME "PEKING" WAS AS A MATTER OF LAW CAPABLE 
OF EXCLUSIVE APPROPRIATION BY APPELLEES. 

It is true that geographical names where they indicate 
origin are not capable of exclusive appropriation, but 
where they are used arbitrarily or fancifully they may 
be exclusively used. The cases cited by appellants are ones 
that stand simply for the first part of that proposition 
but are not applicable to this case. Any geographical name 
that indicates the source of goods or the location of a busi¬ 
ness and can, therefore, be used with equal truth to de¬ 
scribe one person’s goods or business as another’s similarly 
situated, is incapable of exclusive appropriation. Thus, 
a person operating a restaurant in Washington called the 
“Washington Restaurant” would not be able to prevent 
another from calling his eating place the “Washington 
Palace”, nor could a person in a town called Peking who 
operates the “Peking Restaurant” restrain another from 
calling his establishment the “Peking Palace”, for each 
such person is merely honestly and correctly using an 
accurate descriptive appellation. 

But as stated in Nims, The Law of Unfair Competition 
and Trade-Marks, (4th ed. 1947) § 112 pp. 323-324: 

“. . . There is also an arbitrary use of geographical 
names. By this term is meant attaching to goods a 
geographical name which has utterly no connection 
or association with the goods, as for instance the use 
of the name ‘Vienna Bread’ by Fleischmann, a baker J 
in New York. ‘Boston Stores’ and ‘New York Stores’ 
are found in many cities outside of Boston and New 
York. These names are used arbitrarily, when the 
shops to which they are applied have no connection 
with the city for which they are named. This does not 
mean, however, that the shopkeeper is to be held to 
have misrepresented his business by using them. It 
is not fraudulent misrepresentation to call a store in 
Baltimore, a ‘Boston Store.’ It is merely an arbitrary 
use of the geographical term.” 
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§ 98 a, p. 292: 

“Frequently, courts state that a geographical pame 
never can be a common-law trade-mark. That is not 
an accurate statement. A strictly nondescriptive use 
of a geographical term may create a common-law trade¬ 
mark, because the term so used identifies its source of 
the goods and is used fancifully, not descriptively^ and 
hence may lawfully be appropriated by the user. j. . .” 

There has been a long line of decisions recognizing that 
principle, from the landmark case of Lee v. Haley , decided 
by the English Court of Appeals in Chancery in 186$, Ch 
App Cas, LR 1869-70, 155, down to the present. That: case 
was very like the instant one, for there, as herej the 
manager Sf the company known as “The Guinea Coal 
Company” on Pall Mall, withdrew and set up a competitor 
company on the same street known as “The Pall Mall 
Guinea Coal Company.” The argument was made that 
the term “Guinea” was “common to everyone who chooses 
to use it” and, therefore, no one could be restrained from 
using it. But in restraining the use, the Lord Justice 
Giffard said of the newcomer at 160: 

“. . . He may sell in Pall Mall coals at a guineai per 
ton to his heart’s content; the only thing he mayj not 
do is to use a name which is calculated to induce cus¬ 
tomers to come to him under the supposition they are 
going to the plaintiff. . . 

i 

“I quite agree that they have no property inj the 
name, but the principal upon which the cases on ithis 
subject proceed, is, not that there is property in! the 
word, but it is a fraud on a person who has established 
a trade, and carries it on under a given name, that 
some other person should assume the same namd, or 
the same name with a slight alteration, in such a jway 
as to induce persons to deal with him, in the belief 
that they are dealing with the person who has given 
a reputation to the name.” 
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This case has been frequently cited and followed in this 
country and by this Court. Original La Tosca Social Club 
v. La Tosca Social Club, 23 App. D.C. 96, 104. 

Some other examples where such arbitrary or fanciful 
use of a geographical name have been upheld are: Fleisch- 
mann v. Schuckmann, 62 How. Pr. 92 (Sup. Ct. N.Y. 1881), 
“Vienna” for bread by New York bakeries; Saunders v. 
Utt, 16 Mo. App. 322 (18S4), “New York” by dentists in St. 
Louis; Phenix Cheese Co. v. Samuel Kirp et al., 176 App. 
Div. (N.Y. 1917) 735, “Philadelphia” for cream cheese; 
Mcllhenny v. Gaidry, 253 F. 613 (C.A. 5, 1918), “Tabasco” 
for sauce; Katschinski v. Keller, 49 Cal. App. 406 (1920), 
193 P. 587, “Philadelphia” by California shoe stores; 
Siegert v. Gandolfi, 149 F. 100 (C.A. 2,1906), “Angostura” 
for bitters; Canadian Club Corporation v. Cayiada Dry Gin¬ 
ger Ale, 60 F. 2d 785 (C.A. 3,1932), “Canadian” for ginger 
ale; La Touraine Coffee Co. v. Lorraine Coffee Co., 157 F. 
2d 115 (C.A. 2, 1946), “Touraine” for coffee; Drake Medi¬ 
cine Co. v. Glessner, 68 Ohio St. 337, 67 N.E. 722 (1903), 
“German” for medicine; and In re Plymouth Motor Corp., 
46 F. 2d 211, (C.C.P.A. 1931), “Plymouth” for motor cars. 

In every one of the foregoing cases, the argument was 
made that a geographical name was in the public realm 
and incapable of exclusive appropriation, but in each case, 
in circumstances similar to the present one, the court 
found that the use was arbitrary and not descriptive and, 
therefore, entitled to protection. Appellants make the same 
argument that has been so often rejected in these circum¬ 
stances and seem to miss the point entirely, for they devote 
a great portion of their brief to a discussion of such cases 
as Edmondson Village Theatre, Inc. v. Einbinder, — Md. 
— 116 A. (2d) 377 (1955) where the question was the rights 
of two competing theaters in the same village to use the 
name of that village in their trade-names. Obviously, such 
use was geographical and opened up all of the problems of 
secondary meaning, intent to deceive, malice, etc., since on 
the face of it each business had an equal right to describe 
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itself by its geographical location, 
the present case. 2 


This is 


patently 


not 


m. APPELLEES HAVE PROVED SUCH DAMAGE AS 
REQUISITE FOR AN INJUNCTION. 


IS 


Appellants urge that an injunction may not be granted 
unless there is proof of damages, seeming to assume that 
such proof must take the form of evidence of actual inone- 
tary loss. Such, however, is not the law of unfair; com¬ 
petition. It is sufficient to show that the parties are actually 
in competition 3 and that confusion as a result of deceptive 
trade practices is likely to result from the continuarj.ee of 
such practice. As this Court said in a similar instance in 
W. R. Speare Co. v. Speare, 49 App. D.C. 318, 265 F. 876 
(1920) at 322, in referring to the Supreme Court’s decision 
in Herring-Hall-Marvin Safe Company v. Hall's Safe Com¬ 
pany, 208 U.S. 554 (1907): j 


“The court did not hold that relief could npt be 
granted unless actual damages were sustained bV the 
plaintiff, but restrained the defendant on the gifound 
that the course of conduct pursued by it was calculated 
to deceive the public, that it was a fraud and jinust 
cease.” 


In the present case, the Court found not only the possi¬ 
bility of confusion, but actual confusion, when it said 
“use of the name ‘Peking’ by the defendants for a business 


- North American Airlines, Inc. v. Civil Aeronautics Board, et al., .... 

U.S. App. D.C.,_F. 2d ...., decided by this Court on June 23, 1^55, is 

not apposite. First, that was a review from an administrative agency in 
which it was the duty of the Court to weigh the whole record to see if h justi¬ 
fied the result; second, the Court recognized that a different rule was! appli¬ 
cable in private unfair competition litigation; third, the name involved was 
truly geographical and could be used properly to describe both parties; fourth, 
the Court carefully eschewed passing on the principles involved here. j 

i 

3 It may be remarked that this necessity for actual competition, which mani¬ 
festly exists between the present parties, would make impossible the injunc¬ 
tions urged by appellants against users of similar names in other cities (Br. 
19). Appellees do not claim the national reputation which the Stork Club 
contended it possessed in Stork Restaurant, Inc. v. Sahati, 166 F. 2d 34|8. 


i 

i 


| 
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of identical character to that of the plaintiffs, has caused 
and will continue to cause confusion in the minds of patrons 
of the plaintiffs and of the public as to the relationship 
between plaintiffs and defendants so that patrons of the 
plaintiff have gone and will go to the defendants’ restau¬ 
rant under the misapprehension that defendants’ restaurant 
is operated by the plaintiffs.” This is very substantial 
damage indeed. 

The burden .. of showing that but for the defendant’s 
unlawful use of the mark, particular customers would have 
purchased the plaintiff’s goods [is] as often as not im¬ 
possible to sustain.” Mishawaka R <& W Mfg. Company 
v. S. S. Kresge Co., 316 U.S. 203 (1942), 206. That case, 
although it involved a registered trade-mark and thus 
rights under the Trade-Mark Act, involved the same prin¬ 
ciple as the present case. The Court stressed the impor¬ 
tance of allowing an accounting of profits of the despoiler, 
pointing out that there is a presumption that the profits 
received resulted from the appropriation of the mark and 
the burden w-as on the appropriator to prove any profits not 
attributable to the improper use of the other’s mark. It 
was on the basis of this w-ell-recognized theory that ap¬ 
pellees below- sought an accounting of profits of appellants, 
which they still believe appropriate. 

The very reason sometimes given for granting an injunc¬ 
tion in cases of this kind is that it is difficult to establish 
the extent of the injury and thus that there is no adequate 
relief at law. Hanna Mfg. Co. v. Hillerich & B Co., (C.C.A. 
5, (1935)), 78 F. 2d 763. It has frequently been held that it 
is not necessary to show- actual damage in order to justify 
an injunction in such cases. Hall v. Holstrom, 106 Cal. 
App. 563, 289 P. 668 (1930); Solis Cigar Co. v. Bozo, (1891) 
16 Colo. 388, 26 P. 556, 25 Am. St. Rep. 279; Baghy <& R. 
Co. v. Rivers, 87 Md. 400, 40 A. 171 (1898); Armington v. 
Palmer (1898), 21 R.I. 109, 42 A. 308. 


Nims in his text book 4 quotes the following sentences 
from Eckhart v. Consolidated Milling Company, 72 Hl[ App. 
70, 73, (1897) as stating the law applicable to such situa¬ 
tions : 

| 

“... To entitle a complainant to relief by injunction 
in a case like the present, it is not necessary to, show 
that the public are or have been actually deceived. The 
remedy by injunction is preventive, and it is sufficient 
to show facts from which the court can deduce the 
conclusion that the complainant has reasonable ground 
to fear that the public and the complainant’s customers 
may be deceived, to the injury of the complainant!; that 
the use made by the defendant of the complainant’s 
marks is calculated to deceive, and probably will de¬ 
ceive, the public, to the injury of the complainant;...” 

i 

Suit was filed very shortly after appellants began the 
operation of their business using appellees’ name. Ac¬ 
cordingly, neither at the time of filing nor at the time of 
trial were damages easy to measure; but, as stated by 
Nims (page 1138): j 

I 

“. . . threatened future injury is sufficient basis for 
relief where no actual damage has been suffered and 
no accounting for profits for damage is in order and 
an injunction may nevertheless be granted,...” citing 
cases. 

I 

“Where damage from unfair competition is prob¬ 
able, it is not necessary to wait until it has occurred, 
nor is it necessary to wait until a name that j may 
mislead the public and is likely to be employed for that 
purpose, actually is used by the defendant. Equity 
favors him who acts promptly and before rights; and 
equities have attached.” 


4 Unfair Competition and Trade-Marks (Fourth Edition), 353. Sete also 
Chapter XXV thereof, pp. 1324-1391, for a complete answer to appellants ’ 
theory. See also American Gold Star Mothers v. National Gold Star Mothers, 
89 U.S. App. D.C. 269, 191 F. 2d 488 (1951). 
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CONCLUSION 

Appellants have merely sought to reargue on appeal 
factual matters on which the Court below has made defi¬ 
nite findings on ample evidence. That Court was wholly 
right in finding that appellees’ use of the name “Peking” 
was arbitrary or fanciful, that its use by the appellants 
for precisely the same kind of business on the same side 
of the same street a mile away had actually caused and 
would continue to cause confusion in the mind of the 
Washington area public to the damage of appellees. Since 
the evidence was abundant for such findings, this Court 
must affirm. 

Respectfully submitted, 

Ross O’Donoghue 
Bailey Walsh 
Attorneys for Appellees. 
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